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(i) 
QUESTIONS PRESENTED 


1. Whether summary judgment may be entered where a complaint 


alleges that the Attorney General has, contrary to his regulations, de- 
prived his subordinates of the discretion to act upon appellant's applica- 
tions for relief from deportation, and where the allegations stand unde- 
nied by pleadings, affidavits, or the appellee's statement of material 
facts as to which there are no genuine issues. 


2. Whether the’ Attorney General may deny an applicant a record 
of lawful admission to the United States for permanent residence upon 
the ground that the applicant has refused to incriminate himself in testi- 


mony before various other investigative agencies. 


3. Whether in the conduct of proceedings for a stay of deportation 
upon grounds of physical persecution, an applicant may be refused process 
for subpoenas and authorization for interrogatories to produce evidence 
which could constitute direct proof of the fact to be established, when no 
such proof has otherwise been adduced. 


4. Whether the denial of a stay of deportation which is based upon 
the criterion that the country to which the appellant is to be deported has 
a democratic government is a proper standard for determining the likeli- 
hood of physical persecution for certain individuals who have been stigma- 
tized in that country. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATEMENT OF POINTS 

STATUTES AND REGULATIONS INVOLVED 
SUMMARY OF ARGUMENT 

ARGUMENT 


I. The Trial Court Erred in Ruling that There is No 
Genuine Issue of Material Fact : 


II. Denial of Appellant's Application for Permanent 
Residence is Based Upon His Reliance Upon the 
Protection Against Self Incrimination in Other 
Proceedings and Constitutes an Abridgment of 
His Right to the Protection of the Fifth 
Amendment . ; 


The Refusal to Issue Subpoenas and the Utilization 
Of Improper Criteria in the Physical Persecution 
Proceedings Herein Resulted in an Unfair 
Determination Reviewable by this Court 


CONCLUSION 


CITATIONS 


Cases: 


Alexiou v. McGrath, 101 F. Supp. 421 (D.C. D.C. 1951) ‘ > . | . 14, fn. 16 
Beilan v. Board of Education, 357 U.S. 399 (1958) 4 4 . 5 . 18, 19 
Blagiac v. Flagg, 304 F. 24623 (C.A.7,1962) - - +. - + - fn. 1 
Bridges v. Wixon, 326 U.S. 135 (1944) . . 2 “ : . 5 eS fn. 16 


Bufalino v. Holland, 277 F. 2d 270 Ca 3, ey | 
cert. denied 364 U.S. 863 “ 5 . 5 . | fn. 1, fn. 17 


Cohen v. Hurley, 366 U.S. 117 (1961) : 5 z : 5 . + 11, 18, 20 
Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F. 2d 766 : ~ i > : 14 


Dombrovskis v. Esperdy, 195 F. pe 488 
(S.D. N.Y., 1961) “ : 5 : . : att Re . 14 


Dunat v. Hurney, 297 F. 2d 744 (C.A. 3, 1962) . . . 7 iw em noe 


(iv) 


* Edwards v. Mazor Masterpieces, _-:U.S. App. D.C. __ 
295 F. 2d 547 (1961) : ef ‘ ‘ 


Evers v. Buxbaum, 102 US. ARR D.C. 334, 
253 F. 2d 357 


* Frost v. Railroad Commissioner, 271 U.S. 583 (1926) “ 2 s . 11, 17, 22 
In re Anastaplo, 366 U.S. 82 (1961) . : é : : é : < 18, 21 
Kennedy v. Mason, 334 U.S. 249 (1947) : f F : . - é - 14 
Kimm v. Rosenberg, 363 U.S. 405 (1960) A é , . : a -18, 21 
Konigsberg v. State Bar of California, 353 U.S. 252 (1957) . . 5 . ; 18 
Konigsberg v. State Bar of California, 366 U.S. 36 (1961) . : f é 18, 21 
Lerner v. Casey, 357 U.S. 468 (1958). é : : “ : é F 18, 20 


Marcello v. Rogers, United States Court of Appeals for the 
District of Columbia Circuit, No. 14,490, 
October 10, 1959 “ é 


Matrapasqua v. Shaneinessy 180 F. 2d 999 
(C.A. 2, 1950) 2 


National Labor Relations Board v. Phelps, 
136 F. 2d 562 (C.A. 5, 1943) 


Nelson v. Los Angeles, 362 U.S. 1 (1960) 


Roumel v. Bernstein, 100 U.S. ae D.C. 226, 
243 F. 2d 647 


Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620 (1943) 
Schware v. Board of Bar Examiners, 353 U.S. 232 (1957) , “ 
* Slochower v. Board of Education, 350 U.S. 551 (1956) . .11, 17-19, fn. 19, 20, 


United Public Workers v. Mitchell, 
330 U.S. 75 (1946) é 
United States v. Bufalino, 285 F. 2d 408 
(C.A. 2, 1960) : = < é f “ - : . 14, fn. 15, fn. 16, fn. 
* United States ex rel. Accardi v. CheneEneeey 
347 U.S. 260 (1954) 2 m i é - : . 10, 12, 13, 


* United States ex rel. Belfrage v. Shaughnessy, 
212 F. 2d 128 (C.A. 2, 1954) : = . ¢ 4 “ . . . fn. 


United States ex rel. Dolenz v. Shaughnessy, 
206 F. 2d 392 (C.A. 2, 1953) 


United States ex rel. Kaloudis v. Sheneineney 
180 F. 2d 489 (C.A. 2, 1950) 


United States ex rel. Moon v. Shaughnessy, 
218 F. 2d 316 (C.A. 2, 1954) 


United States ex rel. Paschalidis v. District Director, 
143 F. Supp. 310 (S.D. N.Y., 1956) 


(v) 


United States ex rel. Weddeke v. Watkins, 
166 F. 2d 369 (C.A. 2, 1948) 


Wieman v. Updegraff, 344 U.S. 183 (1952) 


Zupicich v. Esperdy, U.S. D.C., §.D. N.Y., 
decided July 11, 1962, 31 L. W. 2057 


Statutes and Regulations: 


Act of September 11, 1957, 71 Stat. 643, 50 U.S. C. ToPEIOR note. 
Administrative Procedure Act, 5 U.S.C. 1009 


Code of Federal Regulations: 
8 CFR 103.1 (1957 ed.) 
8 CFR 150.7 (b), (1949 ed.) 
8 CFR 151.2 (c) (1951 Supp.) 
8 CFR 151.5 (1951 Supp.) By teens 
8 CFR243.3(b)(2)  - - ee ee | 5, 9, 18, 23 


8 CFR 249.1 (1961 Supp.) ee ede a ky BONS S iin: 

8 CFR 287.4 “ : ys . = . 5,10, fn. 22, 23 
Declaratory Judgment Act, 28 U.S.C. 2201 . 4 . 5 4 5 A 4 1 
Federal Rules of Civil Procedure, Rule 56 (c) : > . , x | 4 10, 14 
Immigration and Nationality Act, as amended: 


Sec. 106, Act of September 26, 1961, 
75 Stat. 651, 8 U.S.C. 1105 (a) 


Sec. 101(£)(6), 8 USC 1101 (f)(6) 
Sec. 242 (b), 8 USC 1252 (b) 
Sec. 243(h), 8 USC 1253 (h) 
Sec. 249, 8 USC 1259 


Joint Resolution of July 14, 1960, 74 Stat. 504, 
50 USC App. 1971 (a) note P 


Refugee Relief Act, 67 Stat. 400, 50 USC App. 1971 (a) 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,140 


RUSSELL BUFALINO, : 
Appellant, 
Vv. : 


ROBERT F. KENNEDY, 
Attorney General of the United States, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from summary judgment entered for the de- 
fendant below on June 7, 1962. The jurisdiction of the District Court 
was invoked under the Declaratory Judgment Act (28 U.S.C. 220) and 
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the Administrative Procedure Act (5 U.S.C. 1009).* This Court has 
jurisdiction of this appeal under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Appellant is a native and citizen of Italy. After several arrivals 
and departures during his infancy and childhood, he returned to the United 
States as an emigrant at the age of 10 years on February 15,1914. He 
has resided in this country continuously since that time, except for a 7- 
day fishing trip to the Caribbean in 1956 (J.A. 3, 26). 


Subsequent to appellant's reentry in 1956, a deportation proceeding 
was instituted against him upon grounds that his reentry in 1956 had been 
without inspection, that he had not at that time been in possession of docu- 
ments entitling him to admission to the United States, and that he had 
failed to file notice of his address or other information required of aliens 
(J.A. 12). This proceeding culminated in an order of deportation in 1958 
(J.A. 12). 


When the order of deportation had become final,” , appellant applied 
to the appellee for two measures of relief. The first, pursuant to 8 U.S.C. 
1253(h), was for a stay of deportation to Italy, the intended place of depor- 
tation, upon the ground that he would be subject to physical persecution in 
that country (J.A. 5, 15). 


1 The Act of September 26, 1961, 75 Stat. 651, 8 U.S.C. 1105(a), provides that the 
"sole and exclusive procedure for * * * the judicial review of all final orders of de- 
portation * * * pursuant to administrative proceedings under Section 242(b) of (the 
Immigration and Nationality Act)" shall be in certain specified Circuit Courts of 
Appeals. The administrative decisions under review here are pursuant to other sec- 
tions of the statute, namely, Sections 243 and 249, 8 U.S.C. 1253 and 1259, and are 
not "the final orders of deportation" under Section 242(b). Nonetheless, the Seventh 
Circuit in Blagiac v. Flagg, 304 F. 2d 623 (C.A. 7, 1962), has held that denials of 
stays under Section 243 are reviewable exclusively in the Circuit Court. A subse- 
quent decision in the Southern District of New York is to the contrary, Zupicich v. 
Esperdy, U.S. D.C. S.D. N.Y., decided July 11, 1962, 31 L.W. 2057. 


2 See Bufalino v. Holland, 277 F. 2d 270 (C.A. 3, 1960), cert. denied 364 U.S. 863. 
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The second, pursuant to 8 U.S.C. 1259, was for the creation of a 
record of lawful admission for permanent residence (which would have 
cancelled the order of deportation) for the appellant as an alien who had 
entered the United States prior to June 28, 1940, has had continuous resi- 
dence since, is a person of good moral character and is neither inadmis- 


sible as a criminal or subversive alien or is ineligible to citizenship (J.A. 


3, 13). 
Both applications were denied (J.A. 14, 20). 


Appellant thereafter sought review of each administrative denial in 
the District Court below. In his complaint appellant set forth three causes 
of action. In one he alleged that his case had been "prejudged" by the At- 
torney General in violation of regulations which required the exercise of 
discretion by the appellee's subordinates. It was alleged specifically that 
the Attorney General in May, 1958, as well as his successor, the defend- 
ant below, in February, 1961, had undertaken a "drive to deport one hun- 
dred persons," including the appellant, because of their asserted partici- 
pation in what the Department of Justice described as a "crime convention 
held at Apalachin, New York" (J.A. 8, 9); that as a result of the public an- 
nouncements of the defendant and the Department of Justice, including the 
Commissioner of the Immigration and Naturalization Service, and "the 
directives issued with regard to plaintiff (appellant) the appellant's case 
was prejudged and that the Regional Commissioner (of the Service) was 
not permitted to and did not exercise his discretion vested in him by the 
regulations * * *" (J.A. 9). | 


A second cause of action relates to the appellant's application to the 
District Director of the Immigration and Naturalization Service for the 


creation of a record of lawful admission as a permanent resident. 


In that proceeding, the District Director referred to the findings of 
the special inquiry officer in appellant's deportation proceeding three 
years earlier, on April 21, 1958, that the appellant did not then establish 
that he was of good moral character, but "assumed" for the purpose of the 


4 


pending proceeding that appellant could presently establish that he is a 
"person of good moral character so as to * * * (be) * * * statutorily eli- 


gible for the exercise of administrative discretion" (J.A. 13, 14). 


Appellant's application was denied "in the exercise of discretion." 
As grounds for the denial the District Director stated merely that the ap- 
pellant "failed to demonstrate that * * * (he) * * * is a person who merits 
favorable consideration of (his) application to be accorded permanent resi- 
dent status" (J.A. 7, 14). 


An appeal was taken from the District Director's decision to the 
Regional Commissioner upon the ground that her decision is in violation 
of 8 Code of Federal Regulations 249.1 (1961 Supp.), which requires that 
a reason be stated for the denial of an application for permanent residence 
(J.A. 4, 27). 


On appeal, the Regional Commissioner, after setting forth various 
"meritorious and adverse factors" in the appellant's application, dis- 
cussed at length the appellant's refusal upon grounds of self-incrimina- 
tion to respond to questions put to him before a Federal Grand Jury in 
New York, before a committee of the New York State Legislature and be- 
fore a committee of the United States Senate. The Regional Commission- 
er stated in his opinion: 


"* * * We fully acknowledge his unalterable right to claim 
the protection of the Fifth Amendment and we do not infer 
that his refusal to answer the questions propounded can, in 
any way, be interpreted as evidence of wrongdoing or mis- 
conduct on the part of the applicant. However, legally au- 
thorized bodies of the Government do have a right to de- 
mand that persons furnish facts pertinent to official inquir- 
ies and it is the duty of persons having knowledge of those 
facts to respond. The duty to respond may be refused, but 
cognizance may be taken of that refusal in determining 
whether such person is entitled to a privilege which may 
be granted as 'an act of Grace’ under the discretionary 
powers vested in the Attorney General * * *" (J.A. 30, 31). 


Upon this basis the denial of appellant's application for permanent 
residence was affirmed (J.A. 31). 
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In his complaint below, the appellant alleged that the District Di- 
rector's denial was contrary to the appellee's regulations and that the 
Regional Commissioner's decision abridged appellant's right to rely up- 
on the Fifth Amendment (J.A. 4, 5). 


A third cause of action relates to the conduct of the administrative 
proceeding and to the ultimate decision in appellant's application for a 
stay of deportation (J.A. 5). Pursuant to 8 Code of Federal Regulations 
243.3(b)(2) and 8 Code of Federal Regulations 287.4, the appellant ap- 
plied to the special inquiry officer before whom the proceeding \ was con- 
ducted for the issuance of subpoenas to compel the attendance of certain 
witnesses and for the production of certain documents which the appel- 
lant believed would establish that he would be subject to physical perse- 
cution in Italy (J.A. 6, 31, 35). The motion was originally denied by the 
special inquiry officer upon the ground that the proceeding "is not within 
the classes of proceedings in which (he has) authority to issue subpoenas" 
(J.A.5, 6). However, after a reopening of the proceeding, secured as a re- 
sult of a consent order entered in the Court below, the special inquiry of- 
ficer denied a renewed motion for the identical subpoenas upon: ‘the ground 
that evidence sought "would be merely corroborative or cumulative of ma- 
terial already in the record" (J.A. 35). : 


Evidence was submitted in the proceeding which established that 
the appellant "has been publicly characterized as a gangster and racke- 
teer" and that this reputation had been and would be "brought to the atten- 
tion of the Italian authorities abroad" (J.A. 32, 33). Affidavits ‘submitted 
by Dr. A. Luini del Russo, who had been recognized as an expert in Italian 
law, and Paolo A. Rossi, an attorney in Italy, established that notwith- 
standing the absence of any criminal convictions, the appellant would be 

treated as a notorious criminal, that he will be confined to a small vil- 
lage in Italy, that his movements will be circumscribed, that he will be 
placed under constant surveillance, denied employment, subjected to fre- 
quent arrests and police interrogation without cause, and that: he will be 
prevented from following normal pursuits and will be socially ostracized 
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(J.A. 17, 18, 19, 32, 33). No contrary evidence was submitted. 


The Regional Commissioner of the Immigration and Naturalization 
Service, who is authorized by the appellee to act upon applications for 
stays of deportation, in refusing to withhold appellant's deportation to Italy 
held that the appellant had failed to establish that he would be subject to 
physical persecution. As the basis for his ruling he stated: ? 

"It is universally recognized that Italy does not have a to- 

talitarian and oppressive form of government but rather 

a democratic form which recognizes and protects the in- 

dividual rights and liberties we enjoy in the United States. 

I am convinced that if the applicant conducts himself in a 

law abiding manner in Italy and does not associate with 

the criminal element there his life will be completely free 

from any interference by the Italian authorities” (J.A. 19, 

20). 

In his complaint below, the appellant alleged that the refusal to is- 
sue subpoenas is contrary to the appellee's regulations and prevented 
the appellant from fully submitting evidence in support of his application, 
that the evidence sought to be adduced through the subpoenas was not cumu- 
lative, and that the denial of his application was based upon improper cri- 
teria and is erroneous as a matter of law (J.A. 7, 8). 


No answer was filed below by the appellee. Instead he moved for 
summary judgment, lodging in its support certain administrative records 
of the Immigration and Naturalization Service relating to the appellant 
and a Statement of Material Facts as to Which There is no Genuine Issue 
(J.A. 10, 11-23). Appellee's statement contained no representations as 
to the allegation that the appellant's case had been prejudged as a result 
of the public announcements and directives issued by the appellee and the 
Department of Justice, with the exception of an excerpt from the findings 


: This ruling was contained in the original decision denying a stay of deportation 
on February 14, 1961, which was set aside on March 31, 1961, pursuant to a con- 
sent order in the District Court. However, the Regional Commissioner's ultimate 
decision on September 8, 1961, which is under review here, expressly relied upon 
the "reasons stated in (his) order of February 14, 1961" (J.A. 38). 
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and recommendations of the special inquiry officer stating that he had 
not been directed to make any specific recommendation as to the applica- 
tion for a stay of deportation and that he had not been influenced in his 
recommendation by any statement which may have been made "by any of- 
ficer of the Government of the United States" (J.A. 22). | 


Appellant opposed the appellee's motion for summary judgment up- 
on the ground that there were genuine issues of material fact which were 
unresolved (J.A. 24). Summary judgment was entered for appellee (J.A. 
25). This appeal followed (J.A. 25). 


STATEMENT OF POINTS 


1. The District Court erred in granting summary judgment to ap- 
pellee herein. 

2. The District Court erred in deciding that no genuine issue of 
fact was presented by the complaint herein. 


3. The District Court erred in refusing to grant the appellant a 
trial on the issues of prejudgment herein. 


4, The District Court erred in deciding that appellant was granted 


a fair hearing on his application for a stay of deportation pursuant to 8 
U.S.C. 1253(h), notwithstanding appellant's claim of prejudgment, the de- 
nial of the issuance of subpoenas to him and the refusal to permit him to 
present evidence in support of his claim of physical persecution. 


5. The District Court erred in affirming the denial of registry 
herein pursuant to 8 U.S.C. 1259, notwithstanding the fact that the said 
denial was influenced by appellant's invocation of the Fifth Amendment 
before other governmental agencies and notwithstanding appellant's claim 
that the said denial was also influenced by prejudgment as alleged in the 
complaint. | 
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STATUTES AND REGULATIONS INVOLVED 


Section 243(h) of the Immigration and Nationality Act, 8 U.S.C. 
1253(h), provides: 


"The Attorney General is authorized to withhold deporta- 
tion of any alien within the United States to any country 
in which in his opinion the alien would be subject to per- 
secution and for such period of time as he deems to be 
necessary for such reason." 


Section 249 of the Immigration and Nationality Act, as amended, 


8 U.S.C. 1259, provides: 


"A record of lawful admission for permanent residence 
may, in the discretion of the Attorney General and under 
such regulations as he may prescribe, be made in the 
case of any alien, as of the date of approval of his appli- 
cation or, if entry occurred prior to July 1, 1924, as of the 
date of such entry, if no such record is otherwise avail- 
able and such alien shall satisfy the Attorney General that 
he is not inadmissible under Section 212(a) insofar as it re- 
lates to criminals, procurers and other immoral persons, 
subversives, violators of the narcotic laws or smugglers 
of aliens, and he establishes that he -- 


(a) entered the United States prior to June 28, 1940; 


"(b) has had his residence in the United States continu- 
uously since such entry; 


"(c) is a person of good moral character; and 
"(d) is not ineligible to citizenship.” 
8 Code of Federal Regulations 103 (1961 Cum. Supp.) provides in 
part: 


x eK KK OK OK KK OK OK OK 


"§ 103.1 * * * Without divesting the Commissioner of any 
of the powers, privileges and duties delegated to him by 
the Attorney General under the immigration and natural- 
ization laws of the United States, coextensive authority is 
hereby delegated to the following-described officers of 
the Service: 


* Re KK OK OK OR OK OK OK OK OK 
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"(e) Regional Commissioners. The activities of the 
Service within their respective regional areas, includ- 
ing all appellate jurisdiction specified in this Chapter 
not reserved to the Board of Immigration Appeals or to 
district directors outside the United States. 


'(f) District Directors. Under the executive direction of 
a regional commissioner * * * the grant or denial of any 
application or petition submitted to the Service * * * in 
their respective districts." 


8 Code of Federal Regulations 243.3(b)(2), provides in part: 
KR OK OK ROK ROK KOK OK OK 


"(2) If the request for a stay of deporation is predicated 
upon a claim by the alien that he would be subject to 
physical persecution if deported to the country designated | 
by the Service, he shall be requested, upon notice, to ap- — 
pear before a special inquiry officer for interrogation un-' 
der oath. The alien may have present with him, at his 
own expense, during the interrogation any attorney or rep- 
resentative authorized to practice before the Service. 
The alien may submit any evidence in support of his claim 
which he believes should be considered by the special in- 
quiry officer. Upon completion of the interrogation, the _ 
special inquiry officer shall prepare a written memorandum 
of his findings and a recommendation which shall be for- | 
warded to the regional commissioner together with all the 
evidence and information submitted by the alien or which 
may be applicable to the case. The alien shall be served | 
with a copy of the special inquiry officer's memorandum | 
and recommendation and shall be allowed five days from | 
date of service within which to submit written representa~- 
tions to the regional commissioner. If the alien refuses to 
appear for interrogation before a special inquiry officer | 
when requested to do so or waives his appearance, all the 
pertinent evidence and available information in the case | 
shall immediately be submitted to the regional commis- 
sioner. The decision whether to withhold deportation and, 
if so, for what period of time shall be finally made by the 
regional commissioner upon consideration of all the evi- 
dence submitted by the alien and any other pertinent evi-' 
dence or available information.” 

| 
8 Code of Federal Regulations 249.1 provides: 


1 * * Any alien who believes that he meets the eligibility 
requirements enumerated in Section 249(a) of the Act 
shall apply * * * to the district director ***, The 
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"applicant shall be notified of the decision and if the ap- 
plication is denied of the reasons therefor and of his 
right to appeal in accordance with the provisions of part 
103 of this chapter * * *." 

8 Code of Federal Regulations 287.4 provides in part: 


"Except as provided in Section 335.11 of this chapter, 
subpoenas requiring the attendance of witnesses or the 
production of documentary evidence, or both, may be 
issued upon his own volition by a * * * special inquiry 
officer in any proceeding pending before him * ** or 
upon written application of the alien or other party af- 
fected * * *." 


SUMMARY OF ARGUMENT 


United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954) 
has settled the question whether prejudgment of the appellant's applica- 
tions for discretionary relief constitutes a cause of action. The allega- 
tions in his complaint below were explicit - that the Department of Jus- 
tice announced that the appellant "was a member of the crime convention 
held at Apalachin, New York," that it announced a "drive against aliens 
and naturalized citizens who took part in the crime convention," that the 
Attorney General declared that the "drive (was) to convict and/or deport" 
these individuals, including the appellant, and that the "directives issued" 
with regard to the appellant deprived the Attorney General's subordinate 
from exercising the "discretion vested in him by the regulations" (J.A. 
8, 9). 


These allegations, undenied by the appellee below either by way of 
pleadings or in his Statement of Material Facts as to Which There is no 
Genuine Issue, are neither legal conclusions nor a statement of mere 
suspicion. The proper application of Rule 56(c) of the Federal Rules of 
Civil Procedure précludes the grant of any summary judgment by trial 
courts to "cut litigants off from their right to trial * * * if they really 


have issues to try." Edwards v. Mazor Masterpieces, _ U.S. App. 
D.C. , 295 F. 2d 547 (1961). The trial court did just that. 


i i 
It is a similarly settled doctrine that the surrender of constitution- 
al rights may not be extracted as a condition for the grant of even a priv- 
ilege. Yet, the ground upon which the Regional Commissioner denied ap- 
pellant a record of lawful entry would require the appellant to waive a 
fundament of the Constitution - his right to refuse to incriminate) him- 
self - as the price of the Attorney General's "act of Grace." 


Long before Slochower v. Board of Education, 350 U.S. 551 (1956), 
the Supreme Court forbade the extraction of such a price. See Frost v. 
Railroad Commissioner, 271 U.S. 583, 593-594 (1926). From Slochower 
to Cohen v. Hurley, 366 U.S. 117 (1961), the Supreme Court has not devi- 
ated from the principle that a person may not be denied a privilege upon 
the ground that he has relied upon his right not to testify against himself. 
The Regional Commissioner's decision which erroneously assumed that 
appellant was under a duty not only to testify before various investigative 
bodies, but that he was under a duty to incriminate himself, violates this 


rule. 


In the proceedings for a stay of deportation the refusal of the spe- 
cial inquiry officer to issue subpoenas and to authorize interrogatories 
upon the ground that the evidence sought would be merely cumulative and 
corroborative is not warranted. Apart from the appellant's own testi- 
mony, which was necessarily limited, there were only two affidavits be- 
fore the hearing officer, each based upon expert knowledge of the Italian 
law. No testimony was adduced as to the actual pattern of behavior of 
local police authorities, and others, in imposing restrictions upon de- 
portees from the United States. The evidence which the appellant sought 
to obtain would have provided direct proof of his allegations that de- 
portees from the United States are subject to physical persecution. The 
refusal to allow this evidence did not confirm with the relevant regula- 
tions and prevented a fair hearing. 


Finally, the criterion upon which the Regional Commissioner 


reached his decision that appellant would not be subject to physical per- 
secution is irrelevant. The view that physical persecution is not likely 
| 
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because Italy has a democratic government belies the experience of his- 
tory that despised groups and individuals may be subject to persecution 


even in democratic countries. 


The Regional Commissioner's interpretation would read into the 
statute a requirement that the Attorney General's discretion be limited 
to any “totalitarian country in which in his opinion the alien would be sub- 
ject to physical persecution.” Inasmuch as Congress did not see fit to do 
this in the present statute but has in other statutes, there is no warrant 
for the Regional Commissioner to impose it by his interpretation. 


ARGUMENT 
I 


THE TRIAL COURT ERRED IN RULING 
THAT THERE IS NO GENUINE ISSUE 
OF MATERIAL FACT 


The complaint below posed the issue whether the appellant had been 


accorded the exercise of discretion which is required both by the statute 


and by the relevant regulations for the determination of his applications 


for permanent residence and for a stay of deportation. 


Appellant alleged - and appellee did not deny (see his Statement of 
Material Facts as to Which There is no Genuine Issue, J.A. 11-23), that 
the Regional Commissioner and the District Director to whom were dele- 
gated the authority to exercise discretion in the appellant's proceedings, 
"were not permitted (to) and did not exercise the discretion vested in 
(them) by the regulations of the Immigration and Naturalization Service 
* * * (because of) the public announcements of the defendant and the De- 
partment of Justice and the directives issued with regard to the plain- 
tiff" (underlining supplied) (J.A. 9). 


United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954), 
has settled the question whether this issue may be decided without afford- 
ing the appellant an opportunity both to prove his allegations and to prove 
them in a judicial hearing dehors the administrative record. 
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Although that case involved an application for a suspension of de- 
portation (347 U.S. at: 261) rather than, as here, applications for perma- 
nent residence and for a stay of deportation, the distinction is without 
significance. The regulations for each of the three proceedings prescribe 
a delegation of the exercise of discretion to officials other than the At- 
torney General. Each requires an opportunity on the part of the appli- 
cant to present evidence. Each compels a reasoned decision. Compare 
8 C.F.R. 150.7(b) (1949 ed.) and 8 C.F.R. 151.2(c) and 151.5 (1951 Supp.) 
which bottomed the Accardi decision, with 8 C.F.R. 103.1(e) and (f), 
243.3(b)(2) (1957 Supp.) and 249.1 (1961 Supp.), which govern the present 
proceedings. ! 


The language of Mr. Justice Clark in the Accardi decision is in- 


structive here in determining whether the appellant's complaint below 
should have been decided summarily without an opportunity to prove his 
allegations: 


"We think the petition for habeas corpus charges the Attor- 
ney General with precisely what the regulations forbid him 
to do: dictating the Board's decision. The petition alleges 
that the Attorney General included the name in a confidential 
list of 'unsavory characters' whom we wanted deported; 
public announcements clearly reveal that the Attorney Gen- 
eral did not regard the listing as a mere preliminary to in- 
vestigation and deportation; to the contrary, those listed | 
were persons whom the Attorney General ‘planned to deport.’ 
And, it is alleged, this intention was made quite clear to 
the Board when the list was circulated among its members. 
In fact, the Assistant District Attorney characterized it as 
the ‘Attorney General's proscribed list of alien deportees.' 
To be sure, the petition does not allege that the "Attorney, 
General ordered the Board to deny discretionary relief to 
the listed aliens.' It would be naive to expect such a heavy- 
handed way of doing things * * *. If the petitioner can prove 
the allegation, he should receive a new hearing before the 
Board without the burden of previous proscription by the | 
list. After the recall or cancellation of the list, the Board 
must rule out any consideration thereof and in arriving at 
its decision exercise its own independent discretion, after 
a fair hearing, which is nothing more than what the regula- 
tions accord petitioner as a right. Of course, he may be’! 
unable to prove his allegation before the District Court; but 
he is entitled to the opportunity to try." 347 U.S. 260, 267, 
268 (Emphasis supplied). 
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If appellant's allegations are distinguishable from Accardi's, they 
are stronger. The "confidential list of tunsavory characters’ whom the 
Attorney General wanted deported" in Accardi, is here a widely publi- 
cized list; the aliens who attended the "crime convention held at Apalachin, 
New York" (J.A. 8). Nor is the listing of appellant's name here, any more 
than it was in Accardi, merely for the purpose of investigation, but it was 
specifically to "convict and/or deport" the appellant, as the efforts of the 
Department of Justice in United States v. Bufalino, 285 F. 2d 408 (C.A. 2, 
1960) bear evidence. Where in Accardi it was alleged that a list of aliens 
was "circulated" among the members of the Board of Immigration Appeals, 
here appellant has alleged, and it stands undenied, either by pleading or in 
the appellee's Statement of Material Facts that "the directive issued with 


regard to the (appellant)"” prevented the Regional Commissioner from ex- 


ercising his discretion. 


In these circumstances, it was error for the District Court to de- 
prive the appellant of his opportunity to prove dehors the administrative 
record that the Attorney General has done "what the regulations forbid 
him to do,” dictating the District Director's and Regional Commission- 
er's decisions. See also Mastrapasqua v. Shaughnessy, 180 F. 2d 999 
(C.A. 2, 1950); United States ex rel. Weddeke v. Watkins, 166 F. 2d 369 
(C.A. 2, 1948), cert. denied 333 U.S. 876; National Labor Relations Board 
v. Phelps, 136 F. 2d 562, 563, 564 (C.A. 5, 1943); Dombrovskis v. Es- 
perdy, 195 F. Supp. 488 (S.D. N.Y., 1961); Alexiou v. McGrath, 101 F. 
Supp. 421 (D.C. D.C., 1951). 


It has long since been settled that the proper application of Rule 
56(c) of the Federal Rules of Civil Procedure requires that summary judg- 
ment be granted only with great caution and that all inferences of fact be 
drawn against the movant for summary judgment. See Kennedy v. Mason, 
334 U.S. 249 (1947); Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620 
(1943); Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F.2d 766 (and cases 
collected); Roumel ¥. Bernstein, 100 U.S. App. D.C. 226, 243 F. 2d 647; 
Evers v. Buxbaum, 102 U.S. App. D.C. 334, 253 F. 2d 357. 
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Only recently this Court has restated the principle that: 
"The rule ‘authorizes summary judgment only where * * + | 
it is quite clear where the truth is * * *, The purpose 
of the rule is not to cut litigants off from their right to 
trial * * * if they really have issues to try’ * * *. And | 
tdoubts as to the existence of a genuine issue of material 
fact must be resolved against the party moving for sum- 
mary judgment'."" Edwards v. Mazor Masterpieces, 
U.S. App. D.C. _, 295 F. 2d 547 1961). 


There can be no dispute in view of Accardi that there is a'triable 


issue below. It was error for the District Court to have granted sum- 


mary judgment. 


0 


DENIAL OF APPELLANT'S APPLICATION FOR 
PERMANENT RESIDENCE IS BASED UPON HIS 
RELIANCE UPON THE PROTECTION AGAINST 

SELF INCRIMINATION IN OTHER PROCEEDINGS 

AND CONSTITUTES AN ABRIDGMENT OF HIS RIGHT 
TO THE PROTECTION OF THE FIFTH AMENDMENT 


The decision of the Regional Commissioner * to affirm the denial 
of the appellant's application for permanent residence must, without cavil, 


be taken to be based upon the appellant's refusal to answer certain ques- 


5 


tions before three investigatory bodies. The Regional Commissioner's 


| 
4 Inasmuch as his is the final administrative decision, rather than the District 
Director's, attention is directed to his reasons rather than the District Director's 
failure to comply with the requirements of 8 C.F.R. 249.1 (1961 Supp.) that he 
supply reasons for a denial. | 


7 Although mention is made of nine arrests, it is offset by the Regional Com- 
missioner's observation that only one was in recent years and that appellant had 
no convictions for a crime involving moral turpitude (J.A. 28). It should be noted 
that the recent arrest arose from the Apalachin gathering and ended with the deci- 
sion of the Second Circuit in United States v. Bufalino, supra; of the others, three 
or more were for traffic offenses (see Certified Record), and the last arrest was 
in 1938. The references to appellant's false testimony in deportation proceedings, 
his false claims to citizenship, and his failure to provide alien address informa- 
tion were not, as was his refusal to answer questions before various other bodies 
of the Government, asserted as a basis for denying appellant's application (J.A. 
28-31). Moreover, if reliance were to have been placed upon appellant's false 

(continued on next page) 
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reason is made explicit. After reciting that the appellant had refused to 
testify before a Federal Grand Jury, a New York legislative committee, 
and a United States Senate Committee, each time invoking the protection 
of the Fifth Amendment, the Regional Commissioner held: 


"* * * Legally authorized bodies of the Government do 
have a right to demand that persons furnish facts perti- 
nent to official inquiries and it is the duty of persons 
having knowledge of those facts to respond. The duty 
to respond may be refused, but cognizance may be taken 
of that refusal in determining whether such person is en- 
titled to a privilege which may be granted as "an act of 


Grace" under the discretionary powers vested in the At- 

torney General," (Emphasis supplied). 

The Regional Commissioner then specifically relied upon a state- 
ment in a decision of the United States District Court for the Eastern 
District of Pennsylvania relating to a claim for other discretionary re- 


lief in appellant's deportation proceeding in which the District Court ob- 
served that it: 


"pays full respect to his right to claim the protection of 
that (the Fifth) Amendment, but in paying such respect 
the Court feels that one taking advantage of its provi- 
sions must not be disappointed if it is held that the re- 
fusal to answer questions of * * * a duly constituted 
legislative body connotes that he is lacking in the attri- 
butes of a desirable resident and that he is not a person 


: (continued from preceding page) 
testimony, it would have been a bar to the Regional Commissioner's exercise of 
discretion for it would have precluded his assumption of good moral character, 
a statutory requisite for eligibility. 8 U.S.C. 1101(f)(6). Even were it so that the 
Regional Commissioner based his decision in part upon other considerations, it 
must be undenied that the administrative decision "has been based in part - an 
inextricable part" upon the appellant's invocation of the Fifth Amendment. United 
States ex rel. Belfrage v. Shaughnessy, 212 F. 2d 128 (C.A. 2, 1954). Thus, a re- 
determination must be required free from this consideration, ibid. Bridges v. 
Wixon, 326 U.S. 135, 155, 156 (1944); Alexiou v. McGrath, supra, 101 F. Supp. 421. 


§ the Regional Commissioner's view here is in conflict with the Government's 
position when it prosecuted the appellant. It stated there that it "has never taken 
the position that the defendants (including the present appellant) were guilty of 
wrongdoing by merely failing to reveal what occurred at the Apalachin meeting." 
See United States v. Bufalino, supra, concurring opinion at 285 F. 2d 420. 
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‘whose presence in the United States should be adjusted 

under the discretionary powers vested in the Attorney 

General." 7 (J.A. 31). 

The issue posed by the Regional Commissioner's decision is wheth- 
er an alien who has resided in the United States since 1940, indeed, since 
1914, who is of good moral character, who is not inadmissible to the 
United States as a criminal or as a subversive, and who is not ineligible 
to citizenship, may as an "exercise of discretion" be denied the status of 
an alien lawfully admitted to the United States solely because he has re- 
lied upon his constitutional privilege to refuse to incriminate himself be- 


fore various governmental investigatory bodies. 


The Regional Commissioner's assumption that a "privilege which 
may be granted as an tact of Grace'" may be conditioned upon an eschewal 
of constitutional rights is patently incorrect. 


In Frost v. Railroad Commission, 271 U.S. 583, 593-594 (1926), 


the Supreme Court stated the settled rule that: 


mk * * the state, having power to deny a privilege alto- 
gether, may grant it upon such conditions as it sees fit 
to impose. But the power of the state in that respect 
is not unlimited; and one of the limitations is that it 
may not impose conditions which require the relinquish-' 
ment of constitutional rights. If the state may compel | 
the surrender of one constitutional right as a condition © 
of its favor, it may, in like manner, compel a surrender 
of all. It is inconceivable that guarantees embedded in 
the Constitution of the United States may thus be manipu- 
lated out of existence." (Emphasis supplied). 


This principle has been repeatedly reaffirmed. Wieman v. Upde- 
graff, 344 U.S. 183, 192 (1952), held that government employment, said 
also to be a privilege granted in the discretion of the employer, is sub- 
ject to constitutional protection. See also Slochower v. Board of Educa- 
tion, 350 U.S. 551 (1956). Nor have any of the subsequent decisions in 


————— 

4 Significantly, the Court of Appeals disavowed this ground on appeal. It held, 
rather, that the appellant had failed to establish his statutory eligibility for exer- 
cise of discretion, Bufalino v. Holland, supra, 277 F. 2d at 279-281. | 
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the Supreme Court defining the scope of the protection of the Fifth Amend- 
ment [Beilan v. Board of Education, 357 U.S. 399 (1958); Lerner v. Casey, 
357 U.S. 468 (1958); Nelson v. Los Angeles, 362 U.S. 1 (1960); Kimm v. 
Rosenberg, 363 U.S. 405 (1960); Konigsberg v. State Bar of California, 

366 U.S. 36 (1961); In re Anastaplo, 366 U.S. 82 (1961); and Cohen v. 
Hurley, 366 U.S, 117 (1961)], departed from the underlying principle that 
governmental action affecting "privileges" is not immune from constitu- 


tional restraints. 


Nothing more need be said to establish the Regional Commission- 


er's error than to point to the source of the language of his decision: 
the dissent of Mr. Justice Reed in Slochower, supra, 350 U.S. at 561, 562.° 


Justice Reed's view that the privilege against self-incrimination 
protects the pleader from prosecution only but not against the loss of em- 
ployment was expressly rejected by the Court speaking through Mr. Jus- 
tice Clark: 


"The heavy hand of the statute (which compelled Slochow- 
er's discharge for invoking the Fifth Amendment) falls 
alike on all who exercise their constitutional privilege, 
the full enjoyment of which every person is entitled to 
receive. Such action falls squarely within the prohibi- 
tion of Wieman v. Updegraff * * *", supra, 350 U.S, at 
558. 


Nor does it make a difference that the governmental action follows 
from the command of a statute, as in Wieman and Slochower, or from 
the discretionary action of official bodies as in Schware v. Board of Bar 


Examiners, 353 U.S. 232 (1957); Konigsberg v. State Bar of California, 


353 U.S. 252 (1957). 


c "Legally authorized bodies have a right to demand that citizens furnish facts 
pertinent to official inquiries. The duty to respond may be refused for personal 
protection against prosecution only, but such avoidance of public duty to furnish 
information can be properly considered to stamp the employee as a person unfit 
to hold certain official positions * * *. The fact that the witness has a right to 
plead the privilege against self-incrimination protects him against prosecution 
but not against the loss of his job." Ibid. 
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Plainly, it would not matter for the purpose of determining wheth- 
er there are constitutional limitations upon governmental powers, wheth- 
er through Congress by statute, an agency by regulation, or an officer in 
the exercise of his discretion, the government, in the oft-quoted language 
in United Public Workers v. Mitchell, 330 U.S. 75, 100 (1946), provided 
that "No Republican, Jew or Negro shall be appointed to federal office, 
or that no federal employee shall attend Mass or take any active part in 
missionary work." The short of it, of course, is that the inhibitions of 


the Constitution reach every branch of the federal and state governments. 


The Regional Commissioner has attempted to save his decision by 
a constraint to infer "no wrongdoing or misconduct on the part of the appli- 
cant" (J.A. 30) by reason of his reliance upon the privilege against self- 
incrimination. 

A reading of the relevant Supreme Court decisions, however, es- 
tablishes that whatever avoidance of inference the Regional Commission- 
er may have indulged himself, it is his act which abridges the appellant's 
right to rely upon the Fifth Amendment and it is that act which is, there- 


fore, unconstitutional. ° Cf. Slochower v. Board of Education, supra. 


In Beilan v. Board of Education, supra, the sole question before the 
Court was whether the employee could be discharged for refusing to an- 
swer questions put to him by his employer, not, as here, by other agen- 
cies, and whether the discharge was properly based upon grounds of in- 
competency, not, as here, upon reliance on the Fifth Amendment. 


S Indeed, the absence of adverse inferences regarding the appellant makes his 
case even stronger than Slochower's. For in Slochower it was urged that the re- 
fusal to testify justified an inference that he may have committed "a crime in 
some way connected with his official conduct" or had "committed perjury''; either 
of which would justify his discharge (at 556, 557). No such inferences, even if 
adopted, are permissible here. There has been no suggestion of any crime, in- 
cluding perjury, in the circumstances which have led to appellant's Fifth Amend- 
ment silence. Thus the appellant is being penalized here, with not even ‘a finger 
of guilt pointed at him, solely because he has asserted his constitutional privilege 
not to incriminate himself. Appellant's position, moreover, is underscored be- 
cause as noted above (fn. 6 at_16 ), contrary to the Regional Commissioner's find- 
ing, the appellant, in the words of Judge Clark's concurring opinion in United 
States v. Bufalino, supra, "would appear to be under no duty to explain (his) ac- 
tions," 285 F. 2d at 420. 
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In Lerner v. Casey, supra, the employee similarly refused to answer 
the questions put to him by his own employer in determining "whether his 
employment would endanger national and state security" (at 472), not as 
here, and as in Slochower, questions put in a "federal inquiry having noth- 
ing to do with the qualifications of persons for state employment" (477). 
Nor was the discharge based upon the fact that Lerner had invoked the 
Fifth Amendment. The Court expressly held that "the federal privilege 
against self-incrimination was not available to (Lerner) through the Four- 
teenth Amendment in this state investigation" (ibid at 478). The Court de- 
cided only the narrow question that Lerner could be discharged upon the 
ground that his refusal to answer questions "engendered reasonable doubt 
as to his trustworthiness and reliability" notwithstanding that his refusal 
to answer was accompanied by the assertion of the Fifth Amentment privi- 
lege" (ibid at 479). 


Nelson v. Los Angeles, supra, differs in that it involved the dis- 
charge of an employee who refused to respond to questions put to him by 
an agency other than his employer. However, the Supreme Court, through 
Mr. Justice Clark who wrote both opinions, stressed two differences from 
Slochower, each of which is controlling here as well: first, that Nelson 
had been specifically ordered by the Board of Education to answer the 
questions of the Un-American Activities Committee (ibid at 7), and that 
the discharge was not based ''on his (Nelson's) invocation * * * of his 
rights under the * * * Fifth Amendment” (ibid at 6). The discharge, the 
Court held, was based solely on employee-insubordination for failure to 
give information which we have held that the State has a legitimate inter- 


est in securing" (ibid at 7). 


Cohen v. Hurley, supra, like Beilan, Lerner, and Nelson, held that 
the disbarred attorney was not "penalize(d) * * * for its (the Fifth Amend- 
ment's) exercise, but solely upon his refusal to discharge obligations 
which, as a lawyer, he owed to the court” (366 U.S. at 125). 
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Nor is the issue here the ones which were before the Court in Kimm 
v. Rosenberg, supra; Konigsberg v. State Bar of California, supra; or In 
re Anastaplo, supra, where, in each case the questioning was by the gov- 
ernmental body responsible for determining the eligibility for the privi- 
lege sought, and where the denial of the privilege was based not upon the 
invocation of the Fifth Amendment but upon a failure to establish eligi- 
bility for the privilege. | 

In sum, the present action is squarely within the doctrine of the 
Slochower decision. The appellant has been denied a privilege, not be- 
cause he refused to answer questions of the Immigration and Naturaliza- 
tion Service as to his eligibility for permanent residence -- he answered 
all questions put to him by the Service -- not because he was deemed by 
the Regional Commissioner to be "incompetent," "a doubtful security 
risk," or "insubordinate," and not because he had not otherwise estab- 
lished his "fitness" to be a permanent resident. The sole basis of the 


decision, in the words of the District Court upon whom the Regional Com- 


missioner relied, is that: 


"one taking advantage of (the Fifth Amendment) provi- 

sions must not be disappointed if it is held that the re- 

fusal to answer questions of * * * a duly constituted 

legislative body connotes that he is lacking in the attri- 

putes of a desirable resident * * *" (J.A. 31). 

This doctrine plainly places the kind of price upon the exercise of 
the constitutional privilege against self-incrimination which abridges its 
use. The doctrine is especially arbitrary here because it permits one 
behavior by a citizen and a lawful permanent resident of the United States, 
neither of whom could be deprived of their status by their invocation of 
the Fifth Amendment, but imposes another behavior upon the appellant, 
who but for his exercise of a constitutional privilege which is admittedly 
his, would have acquired the status of a permanent resident of the United 
States. If the Attorney General were able to extract as a condition for 
granting permanent residence to aliens in the United States compliance 
with "duty" to testify against oneself before federal grand juries and 
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legislative investigating committess, in the words of Justice Sutherland 
in Frost v. Railroad Commissioner, supra, 271 U.S. at 594, one of the 
"guarantees embedded in the Constitution of the United States may thus 
be manipulated out of existence.” 


The decision of the Regional Commissioner, having been based on 
the appellant's reliance upon his constitutional privilege not to incrimi- 


nate himself, is arbitrary and should be reversed. 


mw 


THE REFUSAL TO ISSUE SUBPOENAS AND THE 
UTILIZATION OF IMPROPER CRITERIA IN THE 
PHYSICAL PERSECUTION PROCEEDINGS HEREIN 
RESULTED IN AN UNFAIR DETERMINATION 
REVIEWABLE BY THIS COURT 


(a) During the proceeding for a stay of deportation appellant re- 
quested the testimony of certain Italian deportees (J.A. 34) and the issu- 
ance of a subpoena to the Department of State (J.A. 34) requiring it to 
produce specified records relating to the conditions of deportees in Italy. 
This testimony is both relevant and material as it would provide direct 
evidence of the treatment of individuals who were actually deported to 
Italy. See United States ex rel. Paschalidis v. District Director, 143 F. 
Supp. 310, 313 (S.D. N.Y., 1956). Nonetheless, the special inquiry officer 
refused to issue subpoenas or to direct responses to interrogatories up- 


on the ground that the evidence would be "merely corroborative or cumu- 
0 


lative of material already in the record." = 


That the evidence which appellant sought to adduce was not merely 
corroborative or cumulative is indicated by the Regional Commissioner's 
decision. He concluded upon the basis of the evidence submitted, namely, 
affidavits by specialists in Italian law, first, "that there was considerable 
doubt that the Italian authorities will impose restrictions on the applicant 
if deported to Italy" and second, that "even if imposed the resultant 


The special inquiry officer had originally denied the same requests upon the 
ground that he lacked authority (J.A. 5, 6), notwithstanding 8 C.F.R. 287.4. 
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treatment would be a form of parole which would not measure up to physi- 


cal persecution" (J.A. 19). | 

The direct testimony of persons who had been deported to Italy set- 
ting forth in detail the actual practice of local police authorities, apart 
from the statutory authority permitted by Italian law, would have gone 
far to dispel any doubt on the part of the Regional Commissioner, Their 
personal experiences would have established the fact of severe restric- 
tions imposed upon deportees from the United States, notwithstanding that 
they have committed no crime in Italy. Second, the testimony would have 
disproved the view that the restrictions are comparable to a "form of 
parole," but would be rather a form of excommunication, in which the 
Italian deportees are stigmatized and isolated from the community, de- 
prived of normal opportunities for employment, travel, medical care, and 
free association. Similar evidence was sought from the files of the De- 


partment of State. | 

The refusal of the special inquiry officer to issue the subpoenas 
and authorize the interrogatories, therefore, constitutes a failure to com- 
ply with 8 C.F.R. 243. 3(b)(2) and with 8 C.F.R. 287. 4, which together per- 
mit the alien to "submit any evidence in support of his claim which he be- 
lieves should be considered by the special inquiry officer" and authorizes 
the assistance of the subpoena process in obtaining such evidence. A pro- 
ceeding with limitations upon the submission of evidence does not provide 
a fair consideration of the appellant's application. See United States ex 
rel. Dolenz v. Shaughnessy, 206 F. 2d 392, 394-5 (C.A. 2, 1953); United 
States ex rel. Moon v. Shaughnessy, 218 F. 2d 316, 318 (C.A. 2, 1954); 
Marcello v. Rogers, United States Court of Appeals for the District of 


Columbia Circuit, No. 14, 490, October 10, 1959. 


(b) Apart from the denial of a fair opportunity for the appellant to 
present his evidence, the decision, in the words of Judge Learned Hand 
in United States ex rel. Kaloudis v. Shaughnessy, 180 F. 2d 489, 491 (C.A. 
2, 1950), "has been actuated by considerations that ConeEeee could not 
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have intended to make relevant. '"' Underlying the Regional Commission- 


er's refusal to accept appellant's claim of physical persecution in Italy 
is his statement in his Order of February 14, 1961,12 that: 


"It is universally recognized that Italy does not have a to- 

talitarian and oppressive form of government but rather 

a democratic form which recognizes and protects the in- 

dividual rights and liberties we enjoy in the United States." 

This plainly is not a criterion by which the likelihood of persecution 
may be tested. History, as well as the pages of contemporary journals, 
abound with instances of persecution of individuals in countries with a 
democratic form of government. One need only recall the forays against 
Mormons in this country, the lynchings of Italians in New Orleans and in 
other parts of the United States during the 1890's, the lynchings of Negroes 
in various Southern states, the notorious Palmer raids following World 
War I, and even today, the treatment in certain sections of the South of 
supporters of the National Association for the Advancement of Colored 
People and of CORE, to know that the existence of a government which 
protects and recognizes individual rights and liberties is no assurance 
that the country itself is free from the possibility of persecution of de- 


spised groups. 


It is appellant's contention, notwithstanding the democratic form 
of the present Italian government, that persons who have been ordered 
deported from the United States are marked apart as pariahs within the 
community of the Italian people, stigmatized and persecuted. Cf. Dunat 
v. Hurney, 297 F. 2d 744 (C.A. 3, 1962). 


The fact that a particular government may not itself be totalitarian 
and oppressive is a' consideration which Congress could not have been 


it Although this Order was set aside on March 31, 1961, pursuant to a Consent 
Order inthe District Court below on March 22, 1961, the Regional Commissioner 
in the Order now under review readopted his prior order by declaring "For reasons 
stated in my Order of February 14, 1961, I approve of the recommendation * * * 
that the application for a stay of deportation be denied." (J.A. 38) 
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meant to be controlling in determining whether an alien deported from 
the United States would be subject to physical persecution. Otherwise 

it would have so circumscribed the Attorney General's discretion. Com- 
pare the Refugee Relief Act, 67 Stat. 400, 50 U.S.C. App. 1971(a); Act of 
September 11, 1957, 71 Stat. 643, 50 U.S.C. 1971(a) note; Joint Resolu- 
tion of July 14, 1960, 74 Stat. 504, 50 U.S.C. App. 1971(a) note. The Re- 
gional Commissioner's decision is thus arbitrary and is, therefore, re- 


versible. 


CONCLUSION 


| 
For the reasons set forth above, the District Court erred in grant- 


ing summary judgment for the appellee. The judgment below should be 
reversed, | 


Respectfully submitted, 
JACK WASSERMAN 


DAVID CARLINER 
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Washington, D. C. 
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Matthews, J. 


Deposit $100.00 cash in lieu of bond and injunction under- 
taking by Chester Shore. 


Amended complaint; c/m 2/21/61. filed 


Consent order extending temporary restraining order issued 
2/14/61 to and including 3/6/61; continuing hearing on 
pltf's motion for preliminary injunction to 3/6/61. (N) 

Matthews, J. 


Consent order continuing TRO to and including 3/24/61 and 
continuing hearing on motion for preliminary injunction 
for 3/24/61 at 10 a.m. (N) Walsh, J. 
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Proceedings 


Motion of deft for summary judgment and opposition to pltfs 
motion for preliminary injunction; statement of facts; 
P&A; exhibit "C" and "Suggestion to the Court,” c/m 
3/17/61 and "attachment" filed 


Consent order granting pltf a preliminary injunction subject 
to certain specific conditions; continuing hearing on deft's 
motion for summary judgment; no responsive pleadings 
need be filed until 10 days after ruling on said motion; 
removing operation of Rule 13 until 7/1/61. Issued at 
5:40 p.m. (N) Walsh, J. 


Second amended complaint of pltff per order of 3-22-61; 
c/m 9-20-61. filed 


First notive under Rule 13. 


Stipulation removing cause from operation of Rule 13 until 
2/28/62. (fiat) Tamm, J. 


Motion of deft for summary judgment; P & A's; statement; 


P&A's; c/m 5-18-62; M.C. 5-18-62; exhibit A-1; A-2; 
A-3; A-4; A-5; A-6; A-7 & B. filed 


Points & Authorities of pltff in opposition to deft's motion 
for summary judgment; c/m 5-29-62; denial of deft's 
material facts. filed 


Reply of deft to pltff's opposition to defts' motion for summary 
judgment; c/m 6-5-62. filed 


Order granting defendant's motion for summary judgment. 
(N) Tamm, J. 


Order granting stay of deporation pending appeal on condition 
that plaintiff immediately files notice of appeal; Clerk 
shall forthwith transmit original papers to United States 
Court of Appeals upon filing such notice of appeal. (N) 

Tamm, J. 


Notice of Appeal by pltff from Order 6-7-62; deposit $5.00 
by D. Carliner; copy to G. Zimmerman. filed 


[Filed Sept. 21, 1961] 


SECOND AMENDED COMPLAINT 
(Action for Declaratory Judgment) 

The plaintiff, by his attorneys, respectfully alleges: 

FOR A FIRST CAUSE OF ACTION 

1. That this is an action for a declaratory judgment under the 
Declaratory Judgment Act (28 U.S.C. 2201) and for review under the 
Administrative Procedure Act (5 U.S.C. 1009). 

2. That the plaintiff is a native of Italy and that he ales came 
to the United States when he was two months old. He has never been con- 
victed of any crime and has resided in the United States for over fifty 
years. The plaintiff is married to an American citizen. His father died 
here in 1904 and his mother died here in 1910. His American citizen 
brother and two American sisters reside here. 

3. That the defendant is the Attorney General of the United States 
and is charged with the statutory duty to determine, after appropriate 
hearings, whether aliens are to be deported or excluded from the United 
States, whether they may be granted permanent residence under 8 U.S.C. 
1259, whether they may be granted stays of deportation upon grounds of 
physical persecution, and he supervises the administration of = Immigration 
and Naturalization laws. 

4, That on March 10, 1961, plaintiff filed an ee for per- 
manent residence (registry) pursuant to 8 U.S.C. 1259. He was thereafter 
accorded a hearing or interview before the examining officer who acted as 
his prosecutor in his deportation hearing. 

5. That under 8 U. S.C. 1259 an alien is eligible for permanent 
residence if he establishes that he entered the United States prior to 
June 28, 1940, that he has had his residence in the United States con- 


tinuously since that time, is a person of good moral character, and is 


not ineligible to citizenship. 

6. That plaintiff established his eligibility for permanent residence 
pursuant to 8 U.S.C. 1259 by substantial evidence in the administrative 
proceeding. 
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7. That in the aforesaid proceedings plaintiff established present 
good moral character by substantial evidence and there is no question 
as to the fact that he is indeed of good moral character. 

8. That notwithstanding plaintiff's proof of present good moral 
character, and notwithstanding various communications submitted to the 
defendant which individually and collectively supported his claim of good 
moral character, defendant, acting through an Immigration District 
Director, concluded on July 21, 1961, that plaintiff failed to demonstrate 
that he is "a person who merits favorable consideration". 

9. That the action of the District Director was in violation of 8 
Code of Federal Regulations 249.1 (1961 Supp.) which require that if the 
application is denied, the applicant shall be notified of the reasons for 
the denial. 

10. That the said proceeding accorded to the plaintiff was unfair 
in that the application filed by the plaintiff was prejudged adversely by 
the examining officer and the District Director of the Immigration and 
Naturalization Service. 

11. On appeal the aforesaid denial of registry was affirmed by the 


Regional Commissioner. 


12. The decision of the Regional Commissioner held inter alia 


that the favorable exercise of the Attorney General's discretion was not 
warranted because the plaintiff had invoked the Fifth Amendment before 
a New York State and a Congressional Committee. 

13. The plaintiff at all times offered to and did submit himself to 
full examination by the immigration authorities relative to all matters 
covered by their inquiries and did not invoke the Fifth Amendment before 
the Immigration Service. 

14. The plaintiff was cleared by judicial decision of any wrong- 
doing in connection with the subject matter of the aforesaid investigations 
by the State of New York and the Congressional Committee. 

15. The basis upon which the defendant, acting through the 
Regional Commissioner of the Immigration and Naturalization Service, 
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affirmed the refusal to grant plaintiff permanent residence constitutes 
an abridgment of his right to rely upon the Fifth Amendment to the 
Constitution. . | 

16. That the aforesaid denial was not based upon adequate findings 
and reasons as required by regulations, statute , and the Constitution of 
the United States. 

17. That the aforesaid denial was not supported by substantial 
evidence, was based upon prejudgment and an unfair hearing, was arbi- 


trary, capricious and contrary to law. 


FOR A SECOND CAUSE OF ACTION 
18. Plaintiff repeats and realleges paragraphs one to three of the 
first cause of action. | 
19. That pursuant to regulations of the Immigration and Naturali- 
zation Service [8 C.F.R. 243.3(b)(2) an alien who files an application 
claiming physical persecution in the event of deportation is accorded a 


hearing of interrogation at which he is afforded an opportunity to submit 
evidence in support of his claim. | 

20. That plaintiff was ordered deported in 1958 upon the ground 
that he entered the United States in 1956 without documents after leaving 
the country for a few days to fish in the Island of Bimini, Bahamas, and 


for failure to furnish an alien address card. 

21. That on October 20, 1960, plaintiff filed an application under 
Section 243(h) of the Immigration and Nationality Act of 1952 requesting 
that he not be deported to Italy upon the ground that if he were sent there 
he would be subject to physical persecution. 

22. That thereafter the aforesaid application of the plaintiff for a 
stay of deportation upon the ground that he would be subject to physical 
persectuion was denied by the defendant, acting through his duly authorized 
agents. 

23. That a hearing or interview was accorded the plaintiff in con- 
nection with his application for a stay of deportation on the ground that he 
would be subject to physical persecution and during the course of the said 
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hearing motions for the issuance of subpoenas were denied by the Special 
Inquiry Officer upon the ground that he lacked subpoena power. That 
thereafter by letter addressed to counsel for plaintiff, the Special Inquiry 
Officer stated that he denied the issuance of subpoenas by reason of his 
lack of authority to issue the same. 

24, That the Immigration Service has ruled in other cases that a 
Special Inquiry Officer has authority to issue subpoenas in a proceeding 
under 8 U.S.C. 1253(h). 

25. That plaintiff requested a subpoena to produce the written 
appeal filed with the State Department in and about November, 1956, at 
Naples, Italy, by deportees who complained of the intolerable life they 
led in Italy by reason of inability to secure employment, police surveil- 
lance, and other restrictions. That although the evidence requested by 
this subpoena was not cumulative and highly relevant, the request was 
denied. 

26. Under the regulations the Immigration Service is required 
to consider such evidence as the alien desires to submit. However, in 
the instant case the plaintiff was prevented from fully submitting evidence 
in support of his case by reason of the refusal of the Immigration Service 
to authorize the issuance of subpoenas and to otherwise assist the plaintiff 
in the production of relevant evidence. 

27. An order has been entered herein denying plaintiff's application 
for withholding deportation to Italy upon the ground that Italy has a dem- 


ocratic form of government, that physical persecution must stem from 


discrimination on the grounds of race, religion, and political opinion, 


and upon the further ground that any restrictions which might be directed 
against plaintiff are measures deemed necessary for the preservation of 
law and order in Italy. 
28. That plaintiff has not been convicted of any violation of law 
and is and at all times has been a law-abiding resident of the United States. 
29. That plaintiff has been gainfully and legitimately employed since 
the age of fourteen years. 
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30. That it has never been deemed necessary to confine the plain- 
tiff in the United States in order to preserve law and order. 

31. That uncontradicted evidence submitted to the Immigration 
Service establishes that in the event of deportation to Italy, although the 
plaintiff has never been convicted of any crime, his movements would be 
circumscribed, he would be placed under constant surveillance, denied 
employment, subjected to frequent arrests and police interrogation with- 
out cause, prevented from pursuing his normal way of life and socially 
ostracized. 

32. That there is no evidence or factual basis wiatsoaver in the 
record herein or outside the record for the conclusion that restrictions 
against plaintiff in Italy are measures deemed necessary for the pre- 
servation of law and order. : 

33. That the conclusion of defendant, acting through his agents, 
that restrictions against plaintiff in Italy would be necessary for the pre- 
servation of law and order are pure speculation, arbitrary, an abuse of 
discretion and contrary to law. 

34. That neither the statute [8 U.S.C. 1253(b) nor the saipecneatiog 
regulations [8 C.F.R. 243(b)(2)] limit the granting of stays of deportation 
upon grounds of physical persecution to those countries which do not have 
a democratic form of government. : 

35. That the defendant has adopted as criteria for deterinining the 
existence of physical persecution the fact that "there is an immediate or 
imminent likelihood that an alien is likely to suffer physical restraint or 
punishment" and that he "will be subjected to hardships * * * over and 
above the hardship incident to any deportation" (Operations Instructions, 
Part 243.3) and has applied these criteria to other foreign countries, re- 
gardless whether the restrictions and penalties "are measures deemed 
necessary by the constituted authority (in those countries) for the pre- 
servation of law and order". 

36. That the denial of a stay of deportation to the plaintiff is in 
violation of the regulations adopted by the defendant to govern these pre- 


ceedings and of the policies the defendant has established in his Operations 


Instructions. 
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37. That the plaintiff was denied a fair opportunity to present 
evidence in support of his physical persecution claim by reason of the 
improper refusal to issue subpoenas. 

38. That the aforesaid denial of plaintiff's application was erron- 
eous aS a matter of law and as a result of an unfair hearing. 

FOR A THIRD CAUSE OF ACTION 

39. Plaintiff repeats and realleges paragraphs one to three and 
thirteen of the first and second causes of action. 

40. On December 17, 1957, the Department of Justice issued a 
press release announcing plaintiff's arrest in deportation proceedings 
and stating: 

"His arrest is one of the first results of an intensified campaign 

for vigorous enforcement of federal laws against racketeers." 

41. On September 2, 1958, the Department of Justice announced 


"Bufalino was a member of the crime convention held at Apalachin, 
New York, on November 14, 1957." 
42. That the Department of Justice announced on or about August 6, 
1958, that it was conducting: 
"a drive against aliens and naturalized citizens who took part in 
the crime convention,” 
at Apalachin. 
43, That in May, 1958, the Attorney General announced that he 
had prepared a list of a hundred names and that his drive to convict 


and/or deport would be aimed at these individuals. He further stated 


that publication of the names of these individuals "might be attacked as 
prejudicial in the event of trial". 

44, That plaintiff was one of the hundred persons included on the 
foregoing list. 

45. That the Commissioner of Immigration advised the Senate 
Immigration Committee that plaintiff was prominent in labor racketeering 


circles in Eastern Pennsylvania. 


9 


46. That after assuming office, on or about February 1, 1961, 


the defendant announced a drive to convict and/or deport one hundred 


persons. 

47. That plaintiff is one of the hundred persons included on 
defendant's list. : 

48. That the subordinates of defendant were made aware and had 
knowledge of the fact that plaintiff was listed on the crime drives of 
defendant and his predecessor prior to the decisions herein. : 

49. That prior to assuming office, defendant, as counsel for the 
Senate Committee , prepared and approved a report stating that plaintiff 
was a notorious member of the underworld and he accused plaintiff of 
other improper activities. | 

50. That the foregoing views of defendant were known to his sub- 
ordinates prior to the rendition of the administrative decision herein. 

51. That under the regulations the District Director and the Regional 
Commissioner were invested with discretion to grant a stay herein and 
to grant plaintiff permanent residence. | 

52. That by reason of the foregoing, the instant case was prejudged. 

53. That in view of the public announcements of the defendant and 
the Department of Justice and the directives issued with regard to plain- 
tiff, the Regional Commissioner was not permitted and did not exercise 
his discretion vested in him by the regulations of the Immigration and 
Naturalization Service. 

WHEREFORE, Plaintiff prays for judgment: 

(a) Declaring the aforesaid hearings and decisions null and void. 

(bo) Directing defendant to accord plaintiff a de novo hearing at 
which he shall be accorded a fair opportunity to present evidence by 
deposition, subpoena and otherwise. 

(c) Restraining defendant from deporting plaintiff until his appli- 
cation for permanent residence and for a stay of deportation ! has been 
decided without prejudgment after a fair opportunity to plaintiff to pre- 
sent evidence in support of his application. 
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(4) For such other and further relief as may be appropriate. 
/s/ JACK WASSERMAN 


/s/ DAVID CARLINER 
Warner Building 
Washington, D.C. 
Attorneys for Plaintiff 


[Certificate of Service] 


[Filed May 18, 1962] 
DEFENDANT'S SUPPLEMENTARY MOTION FOR SUMMARY J UDGMENT 


This Court having entered a consent order on March 22,1961 
continuing the hearing on defendant's motion for summary judgment pre- 
viously filed in this cause, and granting plaintiff a preliminary injunction, 
subject to certain stipulated conditions; 

The said conditions having now been fulfilled, in that the further 
administrative proceedings provided for therein have been concluded 
adversely to plaintiff, and plaintiff has now filed a second amended com- 
plaint; and 

It now appearing that this case is ripe for the Court to rule upon 
defendant's motion for summary judgment, 

Comes now again the defendant, acting by and through his attorney, 
the United States Attorney, and hereby respectfully supplements and re- 
news his prior motion for summary judgment on the ground that there 
is no genuine issue as to any material fact and defendant is entitled to 
judgment as a matter of law. 

In lieu of the prior exhibits, the following are substituted: Incor- 
porated herein and made a part hereof by reference is the certified 
administrative record file (in seven parts and one supplementary cer- 
tification) relating to plaintiff, hearing Immigration and Naturalization 
Service file No. A 1/060 7337. For identification purposes only, the 
seven parts to the said file are marked defendant's Exhibits "A-1" 
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through "'A-7"; and the supplementary certification is marked defendant's 
Exhibit ''B''. Also incorporated herein and made a part hereof by refer- 
ence is the affidavit relative to the Immigration and Naturalization 
Service's internal operations instructions, which has already been filed 
in this cause, marked defendant's Exhibit "C". | 

In support hereof, defendant herewith submits a Statement of 
Material Facts and a Memorandum of Points and Authorities. | 


/s/ David C. Acheson 
United States Attorney 


/s/ Charles T.Duncan 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Gil Zimmerman 
Special Assistant United States Attorney 


[Certificate of Service] 


[Filed May 18, 1962] 

DEFENDANT'S STATEMENT OF MATERIAL Facts!’ | 

AS TO WHICH THERE IS NO GENUINE ISSUE 
(IN SUPPORT OF DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT) 

Plaintiff, an alien, has filed a second amended complaint in which 
he now seeks judicial review of the final administrative denials of two 
applications be filed in connection with his deportation case: | 

(1) An application for the grant of permanent resident status 


(registry), under Section 249 of the Immigration and 
Nationality Act, 8 U.S.C. 1259; and 


L . : : : 

-/ This supersedes the earlier Statement of Material Facts filed by 
defendant on March 17,1961. The relating certified administrative 
records accompany and support defendant's Supplementary Motion for 
Summary Judgment. While submitted pursuant to Local Rule 9(h), this 
Statement of Material Facts is not intended to supersede the material 
facts as reflected from the whole administrative record. 
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(2) An application for temporary stay of his deportation to Italy 
on claim of physical persecution, filed under Section 243(h) of 
the Immigration and Nationality Act, 8 U.S.C. 1253(h). 
The following Statement of Material Facts is divided into three 
parts: (A) Jurisdiction; (B) Section 249 (registry) application; and 


(C) Section 243(h) (physical persecution) application. 
THE MATERIAL FACTS 


(A) Jurisdiction 

1. Plaintiff is an alien, a native and citizen of Italy. In 1958 a 
final order of deportation was entered against him on three grounds: 
(1) Entry without inspection; (2) Failure -- not shown to be excusable 
or not wilful -- to furnish required address reports; and (3) Excludable 
at time of entry because not then in possession of a valid immigration 
visa or other required entry document. 

2. Plaintiff then brought a declaratory judgment action in the 
United States District Court in the Eastern District of Pennsylvania. 
He sought judicial review under Section 10 of the Administrative Procedure 
Act, 5 U.S.C. 1009, of the deportation order. He also sought judicial 
review at the same time of the denials of his applications for several 
forms of discretionary relief under the immigration law: Waiver of 
excludability under Section 7 of the Act of September 11, 1957 8 U.S.C. 
1251a; and voluntary departure in lieu of deportation and preexamination 
(to permit him to be lawfully readmitted for permanent residence). 
The District Court determined that the challenged administrative actions 
were in accord with due process of law, and granted summary judgment 
against plaintiff. The Court of Appeals for the Third Circuit affirmed the 
District Court's summary rejection of plaintiff's claims. 277 F.2d 270. 
Certiorari was denied on October 17,1960. 364 U.S. 863. The validity of 
the deportation order and the other connected administrative decisions 
there challenged by plaintiff thus came to be established against him as 
res judicata, Plaintiff does not here seek to further challenge any of 
those settled matters. In his present action, plaintiff in effect concedes 
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that if he fails to obtain an available form of adjustment of immigration 


status, or some other available form of relief from deportation, he is 
properly subject to deportation to Italy in pursuance of law. 

3. In the present litigation, plaintiff initially sought judicial 
review only of the denial of his application for stay of deportation on 
claim of physical persecution. Defendant suggested to this Court in 
substance that plaintiff be required to exhaust all available administrative 
remedies affecting his deportation. A consent order was entered pur- 
suant to defendant's suggestion. Under its terms plaintiff was required 
to file an application for any remaining forms of possible administrative 
relief from deportation which he believed himself still entitled to seek. 
The consent order further provided that, if such application proved un- 
availing, plaintiff should submit whatever further evidence -- then 
available to him by- voluntary means -- he desired to have considered 
in connection with his Section 243(h) application. | 

4. Plaintiff filed an application for the grant of permanent residence 
status under Section 249 of the Act. That application was denied as set 
forth under (B) below. Plaintiff also submitted additional evidence in 
connection with his Section 243(h) application. As set forth under (C) 
below, the Section 243(h) application was thereafter reconsidered, but 
was again denied. Plaintiff's second amended complaint brings both of 
these final administrative actions before this Court for appropriate 
judicial review. 
(B) Section 249 (registry) application. | 

5. The section 249 application was filed on March 10, 1961. The 
District Director, Immigration and Naturalization Service, Philadelphia, 
Pa., notified plaintiff by letter dated July 21, 1961, that the application was 
denied, and gave plaintiff the reasons for the denial. After discussing 
the adverse factual information reflected in plaintiff's deportation hearing 
record, the District Director's letter2/ concluded (at p.3): | 

This letter appears in defendant's Ex.A-1. The comand admin- 


istrative record, Exhibit A, is divided into seven parts, subjumbered 
1-7. 
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Assuming, without conceding, that you [plaintiff] could establish 
that you are presently a person of good moral character so as to 
render yourself statutorily eligible for the exercise of adminis- 
trative discretion authorized by section 249, you have failed to 
demonstrate that you are a person who merits favorable consid- 
eration of your application to be accorded permanent resident 
status. Therefore, in the exercise of discretion, I deny your 
application. 

6. Plaintiff appealed this denial to the Service's Regional 
Commissioner at Richmond, Virginia. By an order dated September 7, 
1961 (Ex. A-1), the Regional Commissioner affirmed the District 
Dicector's denial of the application. The Regional Commissioner dis- 
cussed a number of adverse features, including plaintiff's invocation of the 
privilege against self-incrimination before a Federal Grand Jury, a New 
York State Legislative Committee and a select Committee of the United 
States Senate. While he expressly refrained from drawing any inference 
of guilt from plaintiff's invocation of this constitutional privilege, the 
Regional Commissioner concluded that plaintiff's refusal to cooperate 
with these governmental bodies could and should be considered in de- 
termining whether he should be granted a discretionary privilege in the 
nature of an "act of grace’. The Regional Commissioner ruled as follows: 

We have carefully considered the voluminous record in this case 

and have given due consideration to oral argument of counsel on 

appeal, and we have concluded that favorable exercise of the 

Attorney General's discretion is not warranted. The order of the 

District Director will, therefore, be affirmed. 

7. Plaintiff thereafter sought to have the matter certified to the 
Assistant Commissioner, Examinations, Immigration and Naturalization 
Service, Washington,D.C. The Assistant Commissioner by letter?/ 


37 - 

— This letter and the request by plaintiff appear in defendant's Exhibit 
B, which is an administrative record supplement to defendant's Exhibit 
A-1. 
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dated September 20, 1961, declined to certify the matter, stating: 
After carefully reading your letter and the decision of the 
Regional Commissioner in connection with Mr. Bufalino's appli- 
cation for the creation of a record of lawful entry pursuant to 
Section 249 of the Immigration and Nationality Act, it is concluded 
that certification to this office is not warranted. | 


That action brought this Section 249 application matter to final admin- 


istrative conclusion. 
(C) Section 243(h) (physical persecution) application. 

8. Plaintiff's application for stay of deportation to Italy, on claim 
of physical persecution, was filed October 20,1960. It was duly pro- 
cessed under the then-effective 4/ regulation, 8 C.F.R. 243.3, governing 
the precedure for handling such applications. The statute, Section 243 (h) 
of the Immigration and Nationality Act, 8 U.S.C. 1253(h), authorizes the 
Attorney General to withhold deportation to any country if "in his opinion" 
the alien would be subject to physical persecution there. It prescribes 
no procedural steps for the Attorney General to follow, in arriving at 
his determination whether "in his opinion" deportation should be stayed 
on this ground. The implementing regulation, 8 C.F.R. 243.3, delegated 
this statutory authority of the Attorney General to the judgment and dis- 
cretion of the Regional Commissioners, Immigration and Naturalization 
Service. It directed that the following procedure be observed in making 
the determination whether a stay of deportation should be granted on 
the ground of physical persecution: i 

The alien was required to file his request for stay of de- 
portation in writing, and to support it "by an affidavit setting forth 
the reasons for the request and by such other evidentiary matter 
as may support the request." The evidentiary matter could be 

TS 


Under a recent change in the Immigration Regulations, physical 
persecution applications are now required to be filed and processed in 
the course of the deportation hearing. That new regulation is inapplicable 
here, since plaintiff's application was processed prior to JAaUAES 22, 
1962, the effective date of the new regulation. 
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"any evidence in support . . [the alien's] . . . claim which he be- 


lieves should be considered." The alien might appear before a 

Special Inquiry Officer for what the regulation termed an "interro- 

gation under oath.” If he did, upon completion of the "interrogation 

under oath", the Special Inquiry Officer prepared a written memo- 
randum of his findings and a recommendation. These were then 
sent to the appropriate Regional Commissioner, “together with 

all the evidence and information submitted by the alien or which 

may be applicable to the case." A copy of the memorandum and 

recommendation of the Special Inquiry Officer was served upon the 
alien. The alien then had five days from date of service “within 
which to submit written representations to the Regional Com- 
missioner." The final decision whether or not to grant a stay of 
deportation on the ground of physical persecution was then made by 
the Regional Commissioner "upon consideration of all the evidence 
submitted by the alien and any other pertinent evidence or avail- 
able information.” No appeal lay from the Regional Commissioner's 
decision in the matter. Notice of the Regional Commissioner's final 
deposition of the alien's request for the withholding of his deportation 
was served upon the alien. 

9. In accordance with the procedure outlined in paragraph 8 above, 
an "interrogation under oath" was conducted before a Special Inquiry 
Officer in plaintiff's case at Philadelphia, Pennsylvania on November 21, 
1960. At that "interrogation under oath" plaintiff submitted evidence 
in support of his claim. The Special Inquiry Officer noted that any 
material in the record file relating to plaintiff's deportation proceedings 
which the special Inquiry Officer deemed pertinent would be considered. 
(ex. A-7, RI.) 
ee 


2/ The entire administrative record relating to the physical persecu- 
tion application appears in Part 7 of defendant's Exhibit A. 'R" refers 
to the transcript of the "interrogation under oath" included in Ex. A-7. 


17 


10. Plaintiff submitted documents in support of his stay application. 
These were duly received by the Special Inquiry Officer. (Ex.| A-7, R. 
2-10; Transcript Ex. 1-43) Plaintiff was interrogated by his counsel and 
the Special Inquiry Officer. The questions and answers were duly re- 
corded. (Ex. A-7, R. 10-16.) Plaintiff sought to have subpoenas issued 
to require the attendance, to give oral testimony at the "interrogation 
under oath", of certain witnesses in the United States. He also requested 
that the testimony of other witnesses who were in Italy be compelled 
to be taken by deposition. The Special Inquiry Officer declined to compel 
such testimony. (Ex. A-7, R. 18-21.) After the close of the "interro- 
gation under oath", plaintiff's counsel and the Special Inquiry Officer 
exchanged correspondence concerning plaintiff's insistence that the 
Special Inquiry Officer compel the additional testimony plaintiff desired 
to have adduced. The Special Inquiry Officer again declined to compel 
such testimony, but informed plaintiff's counsel that plaintiff could submit 
for consideration whatever further material he desired to present which 
he could procure by voluntary means, prior to the time the Special 
Inquiry Officer prepared his recommendation in the matter. On January 12, 
1961 plaintiff's counsel submitted a further affidavit. (Ex.A-7.) The 
"interrogation under oath" thereupon came to original conclusion. 

11. The Special Inquiry Officer on January 23, 1961 entered his 
recommendation, in which he discussed the matter at some length and 
recommended denial of plaintiff's application. The matter then came 
before the Service's Regional Commissioner at Richmond, Virginia. 
Plaintiff's counsel filed a brief and made oral representations. These 
were considered by the Regional Commissioner prior to entering his 
decision in the matter. (Ex. A-7.) 

12. The brief submitted by plaintiff's counsel very clearly set 
forth the essential factual and legal premises on which plaintiff based 
his claim he is entitled to a stay of deportation on the ground of physical 
persecution. It was therein contended (Ex. A-7) that: 


Plaintiff would "be treated as a notorious criminal in the 
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event of his deportation to Italy even though he has not been con- 
victed of a crime."" The Special Inquiry Officer had erred in 
concluding that "the type of restrictions imposed upon Mr. Bufalino 
would be safety measures and that the type of action would not be 
persecution as contemplated by Congress."" The statutory pro- 
vision involved was not limited to "persecution as the result of 
race, religion or political opinion.” The "form of government in 
Italy is not controlling as to whether or not plaintiff would be 
"subject to persecution in that country.''’ Where ''an innocent 

man like Mr. Bufalino is to be circumscribed in his movements, 
placed under constant surveillance, denied employment, subjected 
to frequent arrests and police interrogation without cause, socially 
ostracized and'treated as a dangerous criminal where there is 

no warrant whatsoever for the imposition of these sanctions, 


such "action [by the Italian government] is no more justified, this 


type of persecution is no more justified, than if Mr. Bufalino were a 
political dissentient or a member of an oppressed religious and 
ethnic group." 

13. At the oral argument on February 10, 1961 plaintiff's counsel 
reiterated the essential factual and legal premises of plaintiff's claim, 
as set forth in the brief. Among other matters, plaintiff's counsel con- 
tended that plaintiff had been denied due process by the Special Inquiry 
Officer's declination to issue subpoenas as requested for witnesses, 
including two residing in Italy. (Ex. A-7). 

14. The Regional Commissioner entered his initial decision and 
order in the matter on February 14,1961. In this decision the Regional 
Commissioner noted that plaintiff's counsel had submitted a brief in 
support of plaintiff's application and had orally argued the matter on 
February 10, 1961. He then discussed all of the aforementioned essential 
factual and legal premises on which plaintiff based his claim that he is 
entitled to a stay of deportation on the ground of physical persecution. 
The Regional Commissioner summarized the essential evidentiary premises 
of plaintiff's claim as follows: 
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The applicant contends that if deported to Italy he will be con- 
fined to a little village in Sicily, that his movements will be cir- 
cumscribed, that he will be placed under constant surveillance, 
that he will be denied employment employment, that he will be 
subject to frequent arrests and police interrogation without cause, 


that he will be prevented from following normal pursuits and that 


he will be socially ostracized. 
He expressed doubt that the restrictive measures authorized by Italian 
law would be so onerously applied against plaintiff by the Italian police 
authorities as plaintiff contended. The Regional Commissioner concluded 
that, in his opinion, even assuming that these measures would be sO 
oppressively applied, plaintiff still failed to make out a case to support 
his claim he would suffer physical persecution of deported to Italy. In 
reaching this determination, the Regional Commissioner stated: 
Assuming that a Chief of Police . . . invokes the restrictive 
measures [against plaintiff as a criminally-inclined person, 
which are authorized under the Italian law] it is still not est- 
ablished that the applicant [plaintiff] would suffer physical per- 
secution. If he is innocent [i.e., not legally subject to such re- 
strictions] he should be able to seek and obtain redress in the 
Italian courts from ...[such] ... arbitrary police action. 
Even if the applicant has to undergo the restrictive measures , 
the situation would fall far short of physical persecution. The 
measures which may be applied under these circumstances 555 
[enumerated] . . . resemble closely conditions of parole which 
are often imposed in the United States in cases of law violators, 
and while they make life less pleasant and enjoyable we do not 


regard parole as physical persecution. 


In my opinion applicant has failed to establish that he will 
suffer physical persecution if deported to Italy. It is universally 
recognized that Italy does not have a totalitarian and oppressive 


form of government but rather a democratic form which recognizes 
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and protects the individual rights and liberties we enjoy in the 

United States. ... [Emphasis supplied.] 

15. With respect to plaintiff's claim he had been denied procedural 
due process by the refusal of the Special Inquiry Officer to issue sub- 
poenas for witnesses pursuant to plaintiff's request, the Regional 
Commissioner ruled inter alia that the expert testimony of those witnesses 
living in Italy whose testimony plaintiff additionally desired would merely 
be cumulative of the expert testimony already submitted and made part 
of the record "by a brief submitted by the applicant [plaintiff] and pre- 
pared by an attorney, expert in Italian law and practice.’ Also, the 
testimony of witnesses in the United States whose testimony plaintiff 
desired to be compelled under subpoena process would also be "cumulative 
in nature", in that "according to the applicant [plaintiff] he wished to 
prove through their testimony his reputation in the United States as a 
gangster and racketeer", and "the record abounds in evidence of this 
nature.’ He further concluded in this connection "that the processing 
of this application [submitted by plaintiff] for stay of deportation has 


been fully in accord with the regulations and that the applicant [plaintiff] 


although given adequate opportunity has failed to establish a case of 
physical persecution." The Regional Commissioner ordered that plain- 
tiff's application for stay of deportation be denied. A copy of the Regional 
Commissioner's decision and order was duly served upon plaintiff. 

(Ex. A-7.) 

16. Plaintiff thereafter on February 14, 1961, instituted the present 
litigation, seeking judicial review of this denial of his application for 
stay of deportation on claim of physical persecution. 

Plaintiff amended his complaint on February 21,1961. The amend- 
ment added allegations to the effect that the Regional Commissioner had 
improperly "prejudged" his stay application and, hence, had not in good 
faith independently exercised the judgment and discretion invested in 
him by the regulations relative to the application. 

17. The complaint (par. 19, original complaint; par. 21, first 
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amended complaint) alleged that defendant has adopted ent criteria 
for determining the existence of physical persecution, and in that connection 
purported to quote such criteria as allegedly set forth in the Immigration 
and Naturalization Service's internal operating instructions. It further 
alleged (par. 20, original complaint; par. 22, first amended complaint) 
that the denial of plaintiff's application for stay of deportation was in 
violation of such criteria. In view of this allegation (even though the 
Regional Commissioner's decision and order of February 14, 1961 did 
not show any violation of such purported criteria for determining the 
existence of physical persecution), the Commissioner of Immigration 
and Naturalization authorized the disclosure to this Court of the internal 
operations instruction alluded to by plaintiff in his complaint. 7 A cer- 
tified copy of that instruction appears as defendant's Exhibit Bou It dis- 


closes that the instruction does not set forth any such criteria as are 


alleged in plaintiff's complaint. 

18. As noted in paragraph 3 above, a consent order remanding 
the case to the Immigration and Naturalization Service was entered by 
this Court upon defendant's suggestion. The order, entered March 22, 
1961, provided that, if plaintiff's application for any other available 
form of administrative relief from deportation proved unavailing, plain- 
tiff should submit whatever further evidence, then available to him by 
voluntary means, he desired to have considered in connection ‘with his 
application for stay of deportation on claim of physical persecution. 

The order further proveded that defendant's delegates would then re- 
consider plaintiff's physical persecution application in light of the 
evidence or information submitted by plaintiff, as well as upon such 
other information as the governing regulation and controlling decisions 
authorized to be considered. ! 

19. These terms of the consent order have been duly carried out. 
By an order dated March 31, 1961 the Regional Commissioner, South- 
east Region, Immigration and Naturalization Service, Richmond, Virginia 
directed that his order denying plaintiff's physical persecution appli- 
cation be set aside, and remanded the matter to the Special Inquiry 
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Officer for reconsideration pursuant to this Court's consent order. 
(Ex. A-7.) 
20. Plaintiff thereupon undertook to submit one additional affidavit , 


and renewed his request for the subpoenas and interrogatories he had 
previously made. This was done in the form of a letter from plaintiff's 
counsel dated April 13, 1961. (Ex. A-7) 
21. The Special Inquiry Officer then duly reconsidered the matter. 
In a new order dated May 29, 1961, the Special Inquiry Officer again dis- 
cussed the case, and recommended denial of plaintiff's application for 
stay of deportation to Italy on claim of physical persecution. (Ex.A-7). 
22. In his May 29, 1961 order, the Special Inquiry Officer ruled 
that plaintiff's renewed requests for subpoenas and interrogatories should 
be denied. He expressly based this denial solely on the ground that the 
evidence thereby sought to be adduced "would be merely corroborative or 
cumulative of material already in the record." (Ex. A-7.) 
23. The Special Inquiry Officer took note of the claim plaintiff 
had advanced in his first amended complaint in this Court, that the 
matter had been prejudged. In that connection, the Special Inquiry 
Officer stated in his May 29, 1961 order (Ex. A-7.): 
. . In the applicant's amended complaint in the United States 
District Court for the District of Columbia, applicant's counsel 
alleged that the instant case was prejudged. I repeat what I stated 
during the course of the examination, namely, that I have no pre- 
judice and no bias in this case and that I make my recommendation 
fairly upon a consideration of the record. To that Iadd most em- 
phatically that this case was in no way prejudged by me and that 
I have not been influenced in my recommendation by any state- 
ments about the applicant which may have been made by the press 
or other publications or by any officer of the Government of the 
United States. I have not been directed to arrive at any specific 
recommendation in this case. The recommendation which has been 
reached is entirely my own. 


24. The matter was then again submitted to the Regional Commis- 
sioner for consideration. By an order entered September 8, 1961 the 
Regioner Commissioner denied the application, stating (Ex. A-7): 

For the reasons stated in my [earlier] order of February 14, 1961, 

I approve of the recommendation of the Special Inquiry Officer 

[made on his reconsideration of the case] that the application for 

stay of deportation be denied. The [new] affidavit submitted is 

merely cumulative of other evidence presented by the applicant 

to support his contention that because of his reputation as a gangster 

and racketeer the Italian authorities will, upon his deportation, 

impose certain restrictions on his activities, which restrictions 

will amount to physical persecution. In my order of February 14, 

1961, I concluded that there was considerable doubt that the Italian 

authorities will impose restrictions on the applicant if deported to 

Italy and even if imposed the resultant treatment would be a form 

of parole which would not measure up to physical persecution. 


The only procedural defect alleged by the applicant is that the 


Special Inquiry Officer refused to issue subpoenas and to take depos- 
itions from witnesses in the United States and in Italy. Because as 
stated by the Special Inquiry Officer the evidence to be developed 

by the depositions would be cumulative and corroborative in nature. 
I do not think that the applicant has been prejudiced by the refusal 

of the Special Inquiry Officer to authorize the taking of depositions. 


In conclusion it is my opinion that the applicant, if deported to 
Italy, will not suffer physical persecution. 
This brought to final conclusion the administrative reconsideration of 
plaintiff's application for stay of deportation on claim of physical per- 
secution. The matter thus is again ripe for appropriate judicial review. 


/s/ DAVID C. ACHESON 
United States Attorney 


/s/ CHARLES T. DUNCAN 
Principal Assistant United States Attorney 


/s/ JOSEPH M. HANNON 
Assistant United States Attorney 


/s/ GIL ZIMMERMAN 
Assistant United States Attorney 


[Filed May 29, 1962] 


PLAINTIFF'S DENIAL OF MATERIAL FACTS ALLEGED 
BY DEFENDANT AND STATEMENT OF GENUINE ISSUES 


Comes now the plaintiff herein and denies the material facts as 
alleged by defendant with the following exceptions: 

Plaintiff admits he applied for permanent residence (registry) 
under 8 U.S.C. 1259 and for a stay pursuant to 8 U.S.C. 1253(h). He 
admits that both applications were denied and that the administrative 
record contains decisions setting forth such denails. He denies all 
other allegations of defendant's statement of material facts. 

Plaintiff alleges that there are genuine issues as to the following: 

1. Whether the orders of the Immigration Service herein denying 
registry and a stay of deportation were the product of prejudgment as 
alleged in the third cause of action of the complaint. 

2. Whether plaintiff would merely be subjected to parole restrictions 
if returned to Italy or whether he would be denied employment and sub- 
jected to physical persecution. 

3. Whether plaintiff was improperly denied the issuance of sub- 
poenas for evidence which would not be cumulative. 

4. Whether defendant improperly denied registry to plaintiff upon 
the basis of his refusal to answer questions before other agencies of the 
government. 

/s/ JACK WASSERMAN 


/s/ DAVID CARLINER 
Warner Building 
Washington, D.C. 
Attorney for Plaintiff 


[Certificate of Service] 
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[Filed June 7, 1962] 
JUDGMENT 

This cause having come before the Court on defendant's motion for 
summary judgment, and plaintiff's opposition thereto; counsel having been 
heard; the Court having considered the administrative record and being 
fully advised in the premises; and the Court having determined there is 
no genuine issue as to any material fact and that defendant is entitled 
to judgment as a matter of law, 

It is this 7th day of June, 1962 
ORDERED , ADJUDGED AND DECREED: 

That defendant's motion for summary judgment be, and the same 
hereby is, granted. : 


/s/ EDWARD A.TAMM | 
UNITED STATES DISTRICT JUDGE 


Submitted by: 


/s/ GIL ZIMMERMAN 
Assistant United States Attorney 
Attorney for Defendant 


Seen; no Objection as to form: 


DAVID CARLINER 
for Wasserman & Carliner, 
Attorneys for Plaintiff 


[Filed June 8, 1962] 
NOTICE OF APPEAL 
Notice is hereby given this 8th day of June, 1962, that Russell 

Bufalino hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the judgment of this Court entered 
on the 7th day of June, 1962, in favor of the defendant, Robert F. Kennedy 
against said Russell Bufalino, plaintiff. 

/s/ JACK WASSERMAN 

/s/ DAVID CARLINER 


* OK 


[Certificate of Service] 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Richmond, Virginia 


Sept. 7, 1961 
FILE: A110 607 337 
IN RE: Russell Bufalino 


ON BEHALF OF APPLICANT: Jack Wasserman, Esq. 
Attorney at Law 
902 Warner Building 
Washington, D. C. 


APPLICATION: For creation of a record of lawful entry pursuant to 
the provisions of Section 249 of the Immigration and 
Nationality Act. 


DISCUSSION: The applicant, a native and citizen of Italy, born October 29, 
1903, in Montedoro, Italy, first arrived in the United States on December 21, 
1903, with his mother, a brother and two sisters. About a year later he 
returned to Italy and re-entered the United States on January 13, 1906. 

In 1910 he again returned to Italy, where he resided until February 15, 
1914, when he returned to the United States. He has resided in the 

United States continuously since that time. He is married to a native 

born citizen of the United States. On April 30, 1956, after a short visit 

to Cuba, he illegally entered the United States at Miami, Florida, by 
falsely claiming to be a citizen of the United States. Shortly thereafter, 
on May 5, 1956, he again illegally entered the United States at New York, 
New York, by falsely claiming to be a citizen of the United States. On 
December 16, 1957, deportation proceedings were instituted and on 

April 2, 1958, the Special Inquiry Officer found him deportable under 
Section 241 (a) (1) of the Immigration and Nationality Act in that, at the 
time of entry, he was within one or more of the classes of aliens ex- 
cludable by the law existing at the time of such entry, to wit, aliens who 
are immigrants not in possession of a valid unexpired immigrant visa, 
re-entry permit, border crossing identification card, or other valid 

entry document and not exempted from the possession thereof by said 


Act or regulations made thereunder, under Section 212(a)(20) of the Act; 
under Section 241(a)(2) of the Act in that he entered the United States 
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without inspection; and under Section 241 (a)(5) of the Act in that he failed 
to furnish notification of his address or other information in compliance 
with the provisions of Section 265 of said Act, and has not established 
that such failure was reasonable excusable or was not wilful. On 
September 2, 1958, applicant's appeal from that decision was dismissed 
by the Board of Immigration Appeals. In judicial review proceedings 
the order of deportation was sustained by the Federal Courts (Bufalino 
v Holland, 1960, 277 F. 2nd 270; Cert. denied, 364 U.S. 863). 

On March 13, 1961, the application under consideration was filed. 
The District Director found that the applicant had resided continuously 
in the United States since prior to June 28, 1940; that he was not inadmis- 
sible to the United States under those provisions of Section 212(a) of 
the Act set forth in Section 249; and that he was not ineligible to citizen- 
ship. The District Director made no finding on the issue of good moral 
character, holding that even if it were established that applicant was 
a person of good moral character, favorable exercise of the Attorney 
General's discretion was not warranted. On July 21, 1961, an order 


was entered denying the applicationasa matter of discretion. The 


matter is now before us on appeal from that decision. 

The fact that the applicant is deportable on the grounds stated 
above is not a material fact in this application since deportability is 
not an issue to be considered in proceedings under Section 249 of the 
Act. However, the factual information contained in the administrative 
record of the deportation proceedings is material and was considered 
as a part of this application by the District Director. It will so be con- 
sidered here. 

There is no dispute on the issue of residence. Although the appli- 
cant has departed from the United States on at least two occasions during 
the period for which continuous residence must be established, his de- 
partures were not the result of exclusion or expulsion proceedings and 
his absences from the United States were temporary. Therefore, it is 
concluded that he has resided continuously in the United States since 


28 


a date prior to June 28, 1940 (8I&N Dec. 167). Although applicant has 
been arrested on several occasions, he has never been convicted of a 
crime which would bring him within the purview of the excluding pro- 
visions of Section 212(a), and he has established that he is not ineligible 
to citizenship. Consequently, there is no dispute as to eligibility under 
those provisions of the statute. The issue of good moral character is 
not so clear cut. In the deportation proceedings the Special Inquiry 
Officer found that the applicant was not a person of good moral character. 
To offset that finding, applicant has now submitted communications from 
various persons which, individually and collectively, tend to support 
his claim to present good moral character. This evidence is not con- 
clusive, but assuming, without conceding, that he has established that 
he is presently a person of good moral character, he must show that his 
application warrants favorable exercise of the Attorney General's dis- 
cretion. 

There are recognized meritorious factors in this application. 
The applicant has resided in the United States for 47 years and he is 
married to a citizen of the United States. He has presented affidavits 
and testimony of witnesses attesting to his present good moral character. 

There are also adverse factors. Applicant has nine arrests but it 


is noted that he has never been convicted of a crime involving moral 


turpitude and only one. of those arrests was in recent years. The record 


establishes that he testified falsely in deportation proceedings as to 

his business connections and income, as to his belief relative to his 
place of birth, as to his adoption of a specific birth date and as to his 
absences from the United States. Prior to the institution of deportation 
proceedings in 1957, he wilfully failed to furnish the information re- 
quired by Section 265 of the Act. It has been established that on at 
least two occasions he procured entry into the United States by wilfully 
making a false calim to citizenship. He was present at the so-called 
"Apalachin meeting" on November 14, 1947, which was attended by a 
large number of persons with unsavory reputations. As a result of his 
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presence there, the applicant was among those indicted and convicted 

in Federal Court, but the decision of the lower court was reversed by 
the Court of Appeals for the Second Circuit. On January 7, 1958, the 
applicant refused to answer questions put to him beofre a Federal Grand 
Jury in New York City, and on January 9, 1958, while appearing pur- 
suant to subpoena before a Subcommittee of the Joint Legislative 
Committee of the State of New York, the applicant refused to answer a 
number of questions asked by the Subcommittee, asserting his right to 
refuse to answer under the provisions of the Fifth Amendment to the 
Constitution of the United States. Subsequent to his hearing in depor- 
tation proceedings, the applicant appeared pursuant to subpoena before 
the Select Committee on Improper Activities in the Labor or Management 
Field of the United States Senate and again he invoked his right under the 
Fifth Amendment to refuse to testify. The record contains a copy of 

the final report of that Committee , dated March 28, 1960, which was sub- 


mitted by applicant in other proceedings before this Service. That report 


contains the following comments concerning applicant: 
"Russell J. Bufalino: Russell Bufalino was born in Montedoro, 
Sicily, in 1903 and is a cousin of William E. Bufalino, the head 
of local 985 of the Teamsters Union in Detroit. He owns and 
operates the Penn Drape & Curtain Co. in Pittston, Pa., and is 
connected with the ABS Contracting Co. and Bonnie Steward, Inc., 
of New York City. In this latter enterprise he is joined in interest 
by Dominick Alaimo and James Plumeri, alias Jimmy Doyle. He 
also has an interest in Claudia Frocks of New York City, in which 
Angelo Sciandra also has an interest. He was on the payroll 
of Fair Frox as an "expediter,"' the true nature of his sap 
being to prevent labor problems. | 
"Bufalino attended the Apalachin meeting with Frank 
DeSimone, Simone Scozzari, and Joe Civello. When Scozzari was 
stopped at the roadblock in Appalachin, he was found to have 
$10,000 in cash on his person, although he listed himself as un- 
employed. 
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"Bufalino refused to say anything about his association 
with such men as John Ormento, Nig Rosen, Dominick Alaimo, 
John Charles Montana, Vito Genoverse, James A. Osticco, Frank 
Carbo, James Plumeri, Thomas Luccese, and Santo Volpe." 

* OK OK OK 

"The meeting at Apalachin, N. W., on November 14, 1957, 
was symptomatic of the growing power of the American underworld. 
This growth is reflected in expanding economic enterprises, the 
continuing operation of vast illicit enterprises, and the infiltration 
of top hoodlums into labor, management, and management associa- 
tions. 

"The committee's hearing into the activities of the criminal 
syndicate has firmly convinced the members that underworld in- 
filtration of business and labor is a national problem. Despite 
strenuous local efforts in some parts of the country, the grip of 
hoodlums and racketeers on the American economy continues to 
grow. 

"The great variety of enterprises in which the "delegates" 
to the Apalachin conclave are associated is a key to the diversifi- 
cation achieved by the underworld since the repeal of the Volstead 


Act. During prohibition, the syndicate received training in organ- 


ization which they have put to good use since. 

"Such Apalachin figures as Vito Genovese, Mike Miranda, 
and Russel Bufalino paraded the underworld's contempt for the 
Government and its institutions in their silent testimony before 
the committee." (Report No. 1139, Part 3, 86th Congress, 2nd 
Session, pages 504 and 509) 

With respect to applicant's refusal to‘answer questions before the 
three bodies cited above, we fully acknowledge his unalterable right to 
claim the protection of the Fifth Amendment and we do not infer that 
his refusal to answer the questions propounded can, in any way, be inter- 
preted as evidence of wrongdoing or misconduct on the part of applicant. 


However, legally authorized bodies of the Government do have a right 


to demand that persons furnish facts pertinent to official inquiries and 
it is the duty of persons having knowledge of those facts to respond. The 
duty to respond may be refused, but cognizance may be taken of that 
refusal in determining whether such person is entitled toa privilege 
which may be granted as "an act of Grace" under the discretionary 
powers vested in the Attorney General. As was pointed out by the lower 
Court in reviewing the denial of applicant's request for discretionary 
relief in deportation proceedings: | 
"This Court pays full respect to his right to claim the 

protection of that amendment, but in paying such respect the Court 

feels that one taking advantage of its provisions must not be dis- 

appointed if it is held that the refusal to answer questions of and 

cooperate with a duly constituted legislative body connotes that 

he is lacking in the attributes of a desirable resident and that he is 

not a person whose presence in the United States should be adjusted 

under the discretionary powers vested in the Attorney General." 

We have carefully considered the voluminous record in this case 
and have given due consideration or oral argument of counsel on appeal, 
and we have concluded that favorable exercise of the Attorney General's 
discretion os not warranted. The order of the District Director will, 
therefore, be affirmed. 

IT IS ORDERED that the order of the District Director m arms 


/s/_ Greek P. Rice 
REGIONAL COMMISSIONER — 
SOUTHEAST REGION 


32 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Philadelphia, Pennsylvania 


May 29, 1961 
FILE: A10 607 337 - Philadelphia 
IN RE: RUSSELL BUFALINO 


PROCEEDINGS UNDER SECTION 243(h) OF THE IMMIGRATION AND 
NATIONALITY ACT 


IN BEHALF OF APPLICANT: Jack Wasserman, Esquire 
Warner Building 
Washington, D.C. 


APPLICATION: Withholding of Deportation 

The applicant is a fifty-seven year old native and citizen of Italy 
who is under an outstanding order of deportation on three separate 
charges, none of which is a charge related to criminal grounds or grounds 
based on narcotics or prostitution. The Service proposes to deport this 
applicant to Italy. Following his application for withholding of depor- 
tation pursuant to Section 243(h) of the Immigration and Nationality Act, 
an examination of the applicant was held before me and after carefully 


considering the entire record I recommended, on January 23, 1961, that 


the application be denied. On February 14, 1961 the Regional Commissioner, 
Southeast Region, ordered that the application be denied. A complaint 
was then filed (Civil Action No. 486-61) in the United States District 
Court for the District of Columbia, which entered a consent order on 
March 22, 1961 directing that, among other things, the applicant submit 
within thirty days any further evidence, then available to him by volun- 
tary means, he desired to submit for consideration in connection with 
his application for stay of deportation on claim of physical persecution. 
On March 31, 1961 the Regional Commissioner, Southeast Region, set 
aside his order of February 14, 1961 and remanded the application to 
me for reconsideration. 

Following the remand counsel for the applicant submitted an affi- 
davit by Paolo Alberto Rossi, a practicing attorney in Italy, in which the 
affiant states that (1) considerable publicity has been given to the case 
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In Italy as a result of widespread coverage in the United States, (2) an 
Italian publication recently set forth that the applicant is "Another of 
the gangster candidates for exile to Italy," adding to the over one thou- 
sand undesirables sent to Italy since the end of the war "with police 
records that would startle a Frankenstein,” (3) the undesirability of 
these deportees, like the applicant, has been emphasized by press coverage 
in the United States and by movies and television depicting persons of 
Italian birth as gangsters, (4) by reason of the widespread publicity 
given to the situation and to the case of the applicant, it is clear to the 
affiant that upon the applicant's enforced return to Italy he will be re- 
quired to return to the town of his birth and public safety measures 
will be applied to him as a person deemed dangerous to public safety 
and public morality under effect of Law N. 1423 of December 27, 1956 
on Public Security and that this will involve not only constant police 
surveillance, control of all his activities, but also restrictions of his 
liberty and compulsory residence in the town of his birth with the right 
to travel subject only to the approval of the police authorities upon 
special application, (5) in addition the applicant will not have a clear 
police record and will be limited in applying for employment or securing 
various licenses which require clear police records, and finally (6) the 
applicant will not be in the same position that Lucky Luciano now finds 
himself as on March 20, 1958 Mr. Luciano was pronounced a free citizen 
by special commission of the Criminal Court of Naples. : 

The entire record has now been reconsidered carefully. | 

To the extent that the affidavit by Mr. Rossi discusses the pub- 
licity given to the applicant in the American press and the alleged re- 
strictions which may be applied to him by virtue of the law dealing 
with public security, it is merely corroborative or cumulative information 
since material to this effect had already been submitted. So far as the 
statement that the applicant might be one of over one thousand with police 
records that would startle a Frankenstein is concerned, it is to be noted, 


as it was in my recommendation of January 23, 1961, that not only is 
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the applicant not deportable on any criminal grounds but also that the 
record fails to establish conviction for crime in the United States or 
elsewhere. The affidavit, therefore, introduces no new elements into the 
case, 


No date, other than Mr. Rossi's affidavit, was submitted by the 
applicant or his counsel following the remand order of the Regional 


Commissioner, Southeast Region. Counsel for the applicant did, how- 
ever, renew his request for the issuance of subpoenas and interrogatories, 
a request which he originally made during the course of the examination 
pursuant to the application for withholding of deportation. 

The subpoenas and interrogatories which were requested fall into 
three categories, based on what they seek 

(1). To show what restrictions might be imposed on the applicant 

in Italy. In this category are the subpoenas or interrogatories 

sought to be directed to: 

(a) Attorney A. Luini Del Russo in the United States. (Subse- 
quent to the request her affidavit was submitted and con- 
sidered); 

Several named United States deportees now in Italy; 
The Secretary of State of his representative; 

Attorneys Angelo Piero Sereni and Paolo Alberto Rossi 
in Italy. (Subsequent to the remand by the Regional 
Commissioner, Southeast Region, Mr. Rossi's affidavit 
was submitted and considered). 

To show what widespread uncomplimentary publicity has been 

given to the applicant. In this category are the subpoenas 

or interrogatories sought to be directed to: 

(a) Frederic Sondern, Jr.; 

(o) James D. Horan, Edward Newman and Dom Frasca. 

To show the level of regard held for the applicant by certain 

United States Government officials. In this category are the 

subpoenas or interrogatories sought to be directed to: 
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(a) The United States Commissioner of Narcotics or his agents; 
(bo) The Attorney General of the United States or the Commis- 
sioner of Immigration and Naturalization or officials of 
the United States Immigration and Naturalization Service. 

There is in the record specific information relating to the! three 
categories of subjects sought to be shown by the subpoenas and inter- 
rogatories requested by the applicant's counsel. Even a cursory, let 
alone a careful, consideration of the record reflects that the material 
sought to be established by the subpoenas and interrogatories would be 
merely corroborative or cumulative information. 

I, therefore, deny the requests for the issuance of subpoenas and 
the direction that interrogatories be answered solely on the ground that 
that which is sought to be brought out thereby would be merely corro- 
borative or cumulative of material already in the record. | 

It is to be observed that Italy is a free and democratic country and 
that its nationals have access to the court to correct abusive action. Upon 
careful consideration of all the information submitted, including the 
alleged restrictions which might be imposed on the applicant in Italy, I 
conclude that the applicant would not be subject to physical ecco 
if deported to that country. 

One additional point merits mention. In the applicant's athended 
complaint in the United States District Court for the District of Columbia ; 
applicant's counsel alleged that the instant case was prejudged.| I repeat 
what I stated during the course of the examination, namely, that! I have 


no prejudice and no bias in this case and that I make my recommendation 


fairly upon a consideration of the record. To that Iadd most emphatically 
that this case was in no way prejudged by me and that I have not been in- 
fluenced in my recommendation by any statements about the applicant 
which may have been made by the press or other publications or by any 
officer of the Government of the United States. I have not been directed 


to arrive at any specific recommendation in this case. The recommen- 
| 


dation which has been reached is entirely my own. 
| 
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RECOMMENDATION: IT IS RECOMMENDED that the application 
for withholding of deportation be denied. 


Daniel J. Schrull, 
Special Inquiry Officer. 


BEFORE THE REGIONAL COMMISSIONER 
OF THE IMMIGRATION AND NATURALIZATION SERVICE 
RICHMOND, VIRGINIA 
IN THE MATTER OF THE APPLICATION ) 
OF RUSSEL BUFALINO, A10 607 337, FOR ) 
STAY OF DEPORTATION PURSUANT TO ) 
SECTION 243(h) OF THE IMMIGRATION _) 


In Behalf of the Applicant, 
Jack Wasserman, Esq. 
Warner Bldg., Washington, D.C. 


ORDER 


This is an application under Section 243(h) of the Immigration and 
Nationality Act, 8 U.S.C. 1253(h), for stay of deportation on the ground 
that the applicant will suffer physical persecution if deported to Italy. 
On February 14, 1961 I considered the application and entered an order 
denying it. The applicant then filed a complaint in the United States 
District Court at Washington, D. C. challenging the denial of the appli- 
cation on the grounds that the Special Inquiry Officer who received the 
evidence in support of the application had declined to issue subpoenas to 
witnesses in the United States and abroad and that the Special Inquiry 

2 Officer had erred in ruling that the term "physical persecution" in 
Section 243(h) is limited to persecution because of race, politics, or 
religion. The complaint did not attack my decision which did not so 
limit the term "physical persecution" and which approved the refusal 
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of the Special Inquiry Officer to issue subpoenas and take depositions 
on the basis that the evidence sought to be developed by the Se 
through these processes would be merely cumulative. 

In the Court proceedings the applicant expressed his desire to 
file an application under Section 249 of the Immigration and Nationality 
Act, 8 U.S.C. 1259, for adjustment of his status to a permanent resident. 
A consent order was entered in the action which gave the applicant an 
opportunity to file and process an application under Section 249 and 
thirty days in which to obtain and present additional evidence in support 
of his application under Section 243(h) for stay of deportation. It was 
agreed by the Government in the said order that after receipt of the 
additional evidence the application for stay of deportation would be re- 
considered and that we would correct, if any existed, procedural errors 
in the processing and consideration of the said application. On March 31, 
1961 I rescinded my order of February 14, 1961 denying the application 
for stay of deportation and remended the application to the eres Inquiry 
Officer for reconsideration. 

The application of the subject alien under Section 249 for sajostment 
of his status was denied by the District Director at Philadelphia, 
Pennsylvania on July 21,1961. An appeal from this denial was dismissed 
by me on September 7, 1961. I shall therefore proceed to consider and 
determine the alien's application for stay of deportation. | 

The only additional evidence in support of the application for stay 
of deportation submitted to the Special Inquiry Officer is an affidavit by 
Paolo Alberto Rossi, an attorney who practices in Rome, Italy. | After 
consideration of this additional evidence and the prior evidence | submitted, 
the Special Inquiry Officer on May 29, 1961 recommended that the appli- 
cation for stay of deportation be denied. His decision was served the 
same date on counsel for the applicant with notice pursuant to Title 8, 
Code of Federal Regulations, Section 243 that the applicant had five days 
in which to submit written representations to this office. No represen- 
tations have been submitted. 
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For the reasons stated in my order of February 14, 1961, I approve 
of the recommendation of the Special Inquiry Officer that the application 
for stay of deportation be denied. The affidavit submitted is merely 
cumulative of other evidence presented by the applicant to support his 
contention that because of his reputation as a gangster and racketeer 
the Italian authorities will, upon his deportation, impose certain re- 
strictions on his activities, which restrictions will amount to physical 
persecution. In my order of February 14, 1961 I concluded that there 
was considerable doubt that the Italian authorities will impose restrictions 
on the applicant if deported to Italy and even if imposed the resultant 
treatment would be a form of parole which would not measure up to phy- 
sical persecution. 

The only procedural defect alleged by the applicant is that the 
Special Inquiry Officer refused to issue subpoenas and to take depos- 
itions from witnesses in the United States and in Italy. Because as 


stated by the Special Inquiry Officer the evidence to be developed by 


the depositions would be cumulative and corroborative in nature, I do 
not think that the applicant has been prejudiced by the refusal of the 
Special Inquiry Officer to authorize the taking of depositions. 

In conclusion it is my opinion that the applicant, if deported to 
Italy , will not suffer physical persecution. 

IT IS ORDERED that the application for stay of deportation be and 
the same hereby is denied. 


GREEK P. RICE 
REGIONAL COMMISSIONER 
SOUTHEAST REGION 


September 8, 1961 
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No. 17,140 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Appellant, an alien, is under an Order of Deportation. 
His deportability is established as res judicata against him. 
He is presently challenging only the administrative denials 
of two applications he filed seeking discretionary relief from 
deportation in the nature of an ‘‘act of grace’’. 

The certified administrative record relating to these ap- 
plication matters accompanied appellee’s motion for sum- 
mary judgment. That record, on its face, makes it appear 
that both of appellant’s applications were denied in the 
bona fide exercise of the statutory discretion vested in the 
| Attorney General. Appellant has raised a claim of ‘‘pre- 

judgment’’, seeking to impugn the regularity of the ad- 
ministrative record. 

In view of the foregoing, the questions presented, in the 
opinion of appellee, are as follows: 


1. Whether, despite the certified administrative record ap- 
pearing regular on its face, and the presumption applying 
that the public officers concerned properly discharged their 
official duties, the insubstantial foundation appellant has 
advanced in support of his ‘‘prejudgment’’ claim—without 
more—warrants the District Court to take evidence dehors 
the administrative record on the ‘‘prejudgment”’ issue? 


2. Whether, upon application of the proper standard of 
judicial review with respect to such an ‘‘act of grace’’ as 
discretionary relief from deportation, the administrative 
denials of appellant’s two applications for such relief should 
be sustained on the record here as being in accord with due 
process of law? 


Counterstatement of the Case 
A. Background and history of suit 
B. Appellant’s “prejudgment” claim 
C. Denial of appellant’s Section 243(h) application for stay of 
deportation on claim of physical persecution 
D. Denial of appellant’s Section 249 application for permanent 
resident status 
Statutes and regulations involved 
Summary of Argument 


Argument: 
I. Appellant’s “prejudgment” claim did not bar the District 
Court from granting summary judgment in appellee’s favor 
A. Judicial review of immigration decisions is narrow and 
generally limited to administrative record 
B. Presumption of regularity precludes any probing dehors 
the administrative record into the underlying administra- 
tive decision-making process on an insubstantially-sup- 
ported “prejudgment” claim 
C. Appellant’s “prejudgment” claim was too insubstantially 
supported to warrant the District Court to take evidence 
dehors the administrative record on the issue 
D. Appellant’s “prejudgment” claim, raising no material 
issue, did not bar summary judgment 
II. The administrative denials of appellant’s applications for 
discretionary relief should be sustained on the record here 
as being in accord with due process of law 
A. The proper standard of judicial review is to be applied 
in conducting review of immigration decisions involving 
denial in the exercise of statutory discretion of such an 
“get of grace” as relief from deportation 
. The discretionary denial of appellant’s Section 243(h) 
application for stay of deportation to Italy on claim of 
physical persecution is proper and in accord with due 
process of law 
(1) Substantive due process satisfied 
(2) Procedural due process satisfied 
. The discretionary denial of appellant’s Section 249 appli- 
cation for permanent resident status is proper and in 
accord with due process of law 
(1) So long as no inference of guilt is drawn from 
invocation of the constitutional privilege, adverse 
consequences may flow from a person’s showing 
an uncooperative attitude, without abridging his 
Fifth Amendment protection against self-incrimi- 


(2) The other adverse factors considered by the Re- 
gional Commissioner amply support denial of 
appellant’s application; hence, appellant can in 
no event show prejudice 

(3) Appellant apparently is statutorily ineligible to be 
considered for discretionary relief from deporta- 
tion under Section 249 of the Immigration and 
Nationality Act. . 

Conclusion 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,140 


RusseLL BuFALINO, APPELLANT, 
v. 


Rosert F, Kennepy, ATTORNEY GENERAL OF THE 
Unirep STATES, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant (the plaintiff below) appeals from a District 
Court order entered June 7, 1962 granting appellee’s motion 
for summary judgment. (J.A. 25.) 

Appellant is an alien. In the court below he sought (J.A. 
3-10) a declaratory judgment and judicial review of the 
validity of administrative denials, made in the exercise of 
the Attorney General’s statutory discretion, of two appli- 
cations he filed seeking discretionary relief from deportation 
in-the nature of an ‘‘act of grace.”’ 

The material relating to both these application matters 
appears in the certified administrative record accompany- 
ing appellee’s motion for summary judgment. The ad- 
ministrative record, on its face, makes it appear that ap- 


(1) 


2 


pellant’s applications were denied in the bona fide exercise 
of the statutory discretion vested in the Attorney General. 

The District Court determined that appellant was not 
entitled to have evidence taken dehors the certified ad- 
ministrative record on the ‘‘prejudgment’’ issue raised by 
appellant in his complaint. And the Court determined it 
was proper to grant summary judgment against appellant. 


A. Background and History of Suit 


Appellant is a native and citizen of Italy. In 1958 a final 
Order of Deportation was entered against him on three 
grounds: (1) Entry without inspection; (2) Failure, not 
shown to be excusable or not wilful, to furnish required 
address reports; and (3) Excludable at time of entry be- 
cause not then in possession of a valid immigration visa 
or other required entry document. Appellant sought judi- 
cial review of the Deportation Order under Section 10 of 
the Administrative Procedure Act, 5 U.S.C. 1009, by bring- 
ing a declaratory judgment action in the United States 
District Court for the Eastern District of Pennsylvania. 
He also sought judicial review in the same action of the 
denials of his applications for several forms of discretion- 
ary relief under the immigration law: Waiver of excluda- 
bility under Section 7 of the Act of September 11, 1957, 8 
U.S.C. 1251a; and voluntary departure in lieu of deporta- 
tion and preexamination, which would have permitted him to 
be lawfully readmitted for permanent residence. The Dis- 
trict Court determined that the challenged administrative 
actions were in accord with due process of law, and granted 


1See Defendant’s Statement of Material Facts, filed in the Dis- 
trict Court, which summarizes the salient facts of the administra- 
tive proceedings relating to the two application matters. (J.A. 
11-13.) Appellant took no issue as to that summarization. The 
entire certified administrative record filed in the court below, in 
seven parts and identified as Defendant’s Exhibits “A-1” through 
“A-7", is part of the record on appeal. The proceedings relating 
to appellant’s application for stay of deportation on claim of physi- 
cal persecution appear in Exhibit “A-7.” The proceedings relating 
to appellant’s application to be granted permanent resident status 
appear in Exhibit “A-1.” 
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summary judgment against appellant. The Court of Ap- 
peals for the Third Circuit affirmed. Bufalino v. Holland, 
977 F.2d 270 (1960). Certiorari was denied. 364 U.S. 863 
(1960).? 

On October 20, 1960 appellant filed an application for 
temporary stay of deportation to Italy on claim of physical 
persecution, under Section 243(h) of the Immigration and 
Nationality Act, 8 U.S.C. 1253(h). That application was 
denied. Appellant thereupon sought judicial review in the 
court below. Appellee filed a Suggestion in effect to re- 


2 A judicial review provision was added to the Immigration and 
Nationality Act in 1961. Section 106 of the Act, 75 Stat. 651, 8 
US.C. 1105a. This new section confers exclusive jurisdiction upon 
the Courts of Appeals to conduct judicial review of all “final orders 
of deportation *** made *** pursuant to administrative proceedings 
under Section 242(b)” of the Act. 

In appellant’s case, the validity of the Order of Deportation is 
res judicata and no longer open to judicial review. And the matters 
under judicial review here were not determined in administrative 
proceedings under Section 242(b) of the Act, 8 US.C. 1252(b). 

There is presently a difference of view in the Circuits as to whether 
the term, “final orders of deportation *** made *** pursuant to 
administrative proceedings under Section 242(b)” of the Act, en- 
compasses ancillary, discretionary relief, matters not strictly part 
of the final Order of Deportation. The Second and Ninth Circuits 
hold that such ancillary matters are not subject to the Section 106 
“exclusive review” provisions. Foti v. Immigration and Naturaliza- 
tion service, F.2d (2d Cir. 1962) (31 L. W. 2153) (de- 
cided en banc), applic. for cert. pending, No. 544, Oct. Term 1962; 
Holz v. Immigration and Naturalization Service, —— F.2d —— 
(9th Cir. 1962). The Seventh Circuit has ruled to the contrary. 
Blagaic v. Flagg, 304 F.2d 263 (1962) ; Rowmeliotis v. Immigration 
and Naturalization Service, 304 F.2d 463 (1962). See in. 1, p. 2, 
of appellant’s brief. 

We take the view that appellant’s case in any event is sui generis, 
since the Order of Deportation entered in his case pursuant to 
Section 242(b) proceedings has become res judicata against him 
and is no longer open to judicial review. Consequently, no matter 
which way the difference between the Circuits may ultimately be 
resolved, we believe the court below had proper jurisdiction to con- 
duct judicial review of the application matters here involved. Hence, 
it appears that appellant and we agree this Court has jurisdiction 
over this appeal. 
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quire appellant to exhaust any further administrative 
remedies available to him before the District Court ruled 
on the matter. Pursuant to this Suggestion, a consent order 
was entered, remanding the case to the Immigration and 
Naturalization Service. Under the terms of the remand, 
appellant was required to file an application for any re- 
maining forms of possible administrative relief from de- 
portation to which he believed himself entitled. And the 
remand order further provided that if such further appli- 
cation proved unavailing, appellant would submit what- 
ever further evidence he desired to have considered in 
connection with his Section 243(h) stay-of-deportation ap- 
plication. 

On March 10, 1961 appellant filed an application for the 
grant of permanent resident status (registry), under Sec- 
tion 249 of the Immigration and Nationality Act, 8 U.S.C. 
1259. That application was denied. (Ex. ‘‘A-1’.) Ap- 
pellant submitted additional evidence in connection with 
his Section 243(h) application for stay of deportation. On 
reconsideration, that application was again denied. (Ex. 
73 A-7”’.) 

Appellant then filed his second amended complaint in 
the court below on September 21, 1961. And appellee there- 
after made a supplementary motion for summary judgment, 
addressed to this second amended complaint. (J.A. 10.) 
The summary judgment granted by the court below was 
given with respect to appellee’s supplementary motion. 
(J-A. 25.) 


B. Appellant’s “Prejudgment” Claim 


The statutory discretion conferred with respect to ap- 
plications for discretionary relief from deportation—such 
as the two applications of appellant’s with which we are 
concerned here—is vested in the Attorney General. Such 
statutory discretion was, at the time the decisions were 
made in appellant’s case, delegated to the Regional Com- 
missioners, Immigration and Naturalization Service, by 
regulation. 

The administrative record here shows, on its face, that 
the Regional Commissioner, Southeast Region, Immigra- 
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tion and ‘Naturalization Service, Richmond, Virginia, ap- 
parently denied appellant’s two applications in the bona 
fide exercise of the statutory discretion delegated to him to 
act in relation to such matters. 

Appellant’s ‘‘prejudgment’’ claim in substance is simply 
that by reason of public statements made by the Attorney 
General to the effect that the federal criminal and deporta- 
tion laws would be vigorously enforced against persons such 
as appellant, no subordinate in the Department of Justice 
—no matter of what integrity—could fairly and impartially 
administer the laws entrusted to his responsibility. It is 
solely on this general, conclusory basis that appellant 
claimed in his complaint that his ‘‘case was prejudged’’ 
and that ‘‘the Regional Commissioner was not permitted 
and did not exercise *** [the] *** discretion vested in him 
by the regulations of the Immigration and Naturalization 
Service.’’ (J.A. 8-9.) 


C. Denial of Appellant’s Section 243(h) 
Application For Stay of Deportation 
on Claims of Physical Persecution 
In connection with his Section 243(h) matter, appellant 
claimed he would suffer physical persecution if deported 
to Italy. He was accorded an interrogation under oath 
before a Special Inquiry Officer. The Regional Commis- 
sioner acted as the delegate of the Attorney General in 
the matter. His initial decision was entered on February 
14, 1961. The Regional Commissioner therein took official 
notice of the conditions commonly known to prevail in 
Italy. He stated (Ex. ‘‘A-7’’): 


It is universally recognized that Italy does not have 
a totalitarian and oppressive form of government but 
rather a democratic form which recognizes and protects 
the individual rights and liberties we enjoy in the 
United States. *** 


Further, the Regional Commissioner noted, if appellant 
were not legally subject to the restrictive measures com- 
plained of, which are authorized under Italian law to be 
taken by the Italian police authorities in the case of a con- 
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victed criminal or a criminally-inclined person, ‘‘he should 
be able to seek and obtain redress in the Italian courts 
from *** [such improperly-imposed] *** police action.’’ 
Finally, the Regional Commissioner observed, such re- 
strictions and limitations as the Italian law authorizes (in- 
cluding limitations on the type of employment which may 
be accepted, and prohibitions against association with 
criminals) ‘‘resemble closely conditions of parole which 
are often imposed in the United States in cases of law 
violators, and while they make life less pleasant and en- 
joyable we do not regard [such] parole [limitations] as 
[amounting to] physical persecution.’’? (Ex. ‘‘A-7.’’) 

Following the remand of the case pursuant to the con- 
sent order entered by the District Court, the Regional Com- 
missioner reaffirmed this conclusion he had earlier reached, 
that in his opinion appellant would not suffer physical per- 
secution if deported to Italy. His later decision was en- 
tered on September 8, 1961. The Regional Commissioner 
therein noted that the new affidavit appellant had submitted 
at the reopened proceedings on the application, was merely 
cumulative of the evidence he had earlier presented, and 
stated (Bx. ‘‘A-7’’): 


In my [earlier] order of February 14, 1961, I concluded 
that there was considerable doubt that the Italian 
authorities will impose restrictions on the applicant 
if deported to Italy and even if imposed the resultant 
treatment would be a form of parole [supervision] 
which would not measure up to physical persecution. 


[Bracketed material supplied.] 


In his final decision of September 8, 1961, the Regional 
Commissioner also ruled that appellant was not preju- 
diced by the refusal of the Special Inquiry Officer who con- 
ducted the interrogation on his application, to issue the 
subpoenas he requested, or to otherwise assist him in 
getting the additional evidence he sought. The Regional 
Commissioner further ruled that the additional evidence 
appellant sought to have adduced would be simply cumu- 
lative or corroborative in nature. (Hx. ‘‘A-7’’.) 
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The Regional Commissioner in his decisions gave full 
consideration to all the essential factual and legal premises 
on which appellent based his claim he is entitled to a'stay 
of deportation. Appellant’ brief was before the Regional 
Commissioner, and was considered by him. (Bx. ‘‘A-7”’.) 

The brief contended: Appellant would ‘‘be treated as a 
notorious criminal in the event of his deportation to Italy 
even though he has not been convicted of a crime.’’ The 
Special Inquiry Officer had erred in concluding that ‘‘the 
type of restrictions imposed upon Mr. Bufalino would be 
safety measures and that this type of action would not 
be persecution as contemplated by Congress.’’ The statu- 
tory provision involved was not limited to ‘‘persecution 
as the result of race, religion, or political opinion.”” The 
“form of government in Italy is not controlling as to 
whether or not’? appellant would be ‘‘subject to persecu- 
tion in that country.’? Where ‘‘an innocent man like we 
[appellant] *** is to be circumscribed in his movements, 
placed under constant surveillance, denied employment, 
subjected to frequent arrests and police interrogation 
without cause, socially ostracized and treated as a dan- 
gerous criminal when there is no warrant whatsoever for 
the imposition of these sanctions,’’ such ‘‘action [by the 
Italian government] is no more justified, this type of per- 
secution is no more justified, than if Mr. Bufalino were a 
political dissentient or a member of an oppressed religious 
and ethnic group.’’ (Ex. ‘‘A-7’’.) 

The Regional Commissioner concluded in substance that, 
giving full weight to all of appellant’s factual contentions, 
he did not and cannot make out a case to establish he would 
be subject to physical persecution if deported to Italy. 
(J.A. 36-38.) 


D. Denial of Appellant’s Section 249 Appli- 
cation for Permanent Resident Status 


The Regional Commissioner also acted as the delegate 
of the Attorney General in the matter of appellant’s Sec- 
tion 249 application. He denied that application by de- 
cision entered on September 7, 1961. (J.A. 26-31.) 
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In his decision, the Regional Commissioner discussed 
a number of adverse factors reflected in the administrative 
record. He adverted to appellant’s arrests; his false testi- 
mony in the deportation proceedings; his wilful failure to 
file alien address reports; his procuring entries to the 
United States on at least two occasions by wilfully making 
a false claim to citizenship. He also took note of appellant’s 
refusal under claim of constitutional privilege against self- 
incrimination to answer questions before a Federal Grand 
Jury, before a Subcommittee of the J oint Legislative Com- 
mittee of the State of New York, and before the United 
States Senate Select Committee on Improper Activities in 
the Labor and Management Field. In that connection, the 
Regional Commissioner made reference to the comments 
appearing in the Final Report of the Senate Select Com- 
mittee concerning plaintiff’s associations, his attendance at 
a meeting at Apalachin, New York attended by a number 
of figures from the criminal underworld, and his declina- 
tion to say anything to the Committee as to his relations 
with certain named persons. (J.A. 28-30.) 

The Regional Commissioner thereupon stated, with re- 
spect to appellant’s refusal to answer questions before 
these governmental bodies— 


*** we fully acknowledge his unalterable right to claim 
the protection of the Fifth Amendment and we do not 
infer that his refusal to answer the questions pro- 
pounded can, in any way, be interpreted as evidence of 
wrongdoing or misconduct on the part of the applicant. 
However, legally authorized bodies of the Government 
do have a right to demand that persons furnish facts 
pertinent to official inquiries and it is the duty of per- 
sons having knowledge of those facts to respond. The 
duty to respond may be refused, but cognizance may 
be taken of that refusal in determining whether such 
person is entitled to a privilege which may be granted 
as ‘‘an act of grace’’ under the discretionary powers 
vested in the Attorney General. As was pointed out 
by the lower court in reviewing the denial of applicant’s 
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request for discretionary relief in deportation pro- 
ceedings : 


“This Court pays full respect to his right to claim 
the protection of that amendment, but in paying such 
respect the Court feels that one taking advantage 
of its provisions must not be disappointed if it is 
held that the refusal to answer questions of and co- 
operate with a duly constituted legislative body con- 
notes that he is lacking in the attributes of a desirable 
resident and that he is not a person whose presence 
in the United States should be adjusted under the 
discretionary powers vested in the Attorney Gen- 
eral.’’ eee 

[Emphasis supplied.] 


Following the discussion of all these indicated adverse 
factors, the Regional Commissioner concluded that, upon 
careful consideration of the entire voluminous record in the 
ease and the oral argument of counsel, favorable exercise 
of the Attorney General’s discretion was not warranted in 
the matter. (J.A. 30-31.) 


STATUTES AND REGULATIONS INVOLVED 


(A) Application for Temporary Stay of Deportation on Claim of Physical 
Persecution 


STATUTE: Section 243(h) of the Immigration and Nationality Act, 
8 U.S.C. 1253(h)— 

The Attorney General is authorized to withhold de- 
portation of any alien within the United States to 
any country in which in his opinion the alien would be 
subject to persecution and for such period of time as 
he deems to be necessary for such reason. 


REGULATION: Seetion 243.3, Title 3, Code of Federal Regulations 
(rev. 1955) (effective until January 22, 1962)— 


(b) Stay of deportation. (1) Except as otherwise 
provided in this part, the district director having ad- 
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ministrative jurisdiction over the place where the alien 
is located may, in the exercise of his discretion, and 
for good cause shown, stay the execution of a warrant 
and order of deportation for such time and under such 
conditions as he may deem appropriate. * * * A request 
for a stay by the alien shall be in writing, shall be 
filed with the district director, and shall be supported 
by an affidavit setting forth the reasons for the re- 
quest and by such other evidentiary matter as may 
support the request. 

(2) If the request for a stay of deportation is predi- 
eated upon a claim by the alien that he would be sub- 
ject to physical persecution if deported to the country 
designated by the Service, he shall be requested, upon 
notice, to appear before a special inquiry officer for 
interrogation under oath. The alien may have present 
with him, at his own expense, during the interroga- 
tion any attorney or representative authorized to prac- 
tice before the Service. The alien may submit any 
evidence in support of his claim which he believes 
should be considered by the special inquiry officer. 
Upon completion of the interrogation, the special in- 
quiry officer shall prepare a written memorandum of 
his findings and a recommendation which shall be for- 
warded to the regional commissioner together with all 
the evidence and information submitted by the alien 
or which may be applicable to the case. The alien shall 
be served with a copy of the special inquiry officer’s 
memorandum and recommendation and shall be allowed 
five days from date of service within which to submit 
written representations to the regional commissioner. 
If the alien refuses to appear for interrogation before 
a special inquiry officer when requested to do so or 
waives his appearance, all the pertinent evidence and 
available information in the case shall immediately be 
submitted to the regional commissioner. The decision 
whether to withhold deportation and, if so, for what 
period of time shall be finally made by the regional 
commissioner upon consideration of all the evidence 
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submitted by the alien and any other pertinent evi- 
dence or available information. 


(B) Application for the Grant of Permanent Resident Status (Registry) 


STATUTE: Section 249 of the Immigration and Nationality Act, as 
amended, 8 U.S.C. 1259— 

A record of lawful admission for permanent resi- 
dence may, in the discretion of the Attorney General 
and under such regulations as he may prescribe, be 
made in the case of any alien, as of the date of ap- 
proval of his application, or, if entry occurred prior to 
July 1, 1924, as of the date of such entry, if no such 
record is otherwise available and such alien shall 
satisfy the Attorney General that he is not inadmis- 
sible under Section 212(a) insofar as it relates to 
criminals, procurers and other immoral persons, sub- 
versives, violators of the narcotic laws or smugglers 
of aliens, and he establishes that he— 


(a) entered the United States prior to June 28, 1940; 

(b) has had his residence in the United States con- 
tinuously since such entry; 

(c) is a person of good moral character; and 

(d) is not ineligible to citizenship. 


REGULATIONS: Part 249, Title 8, Code of Federal Regulations 
(1961 Cum. Supp.)— 

§ 249.1 * * * Any alien who believes that he meets the 
eligibility requirements enumerated in Section 249(a) 
of the Act shall apply * * * to the district director * * *. 
The applicant shall be notified of the decision and if 
the application is denied of the reason’ therefor and 
of his right to appeal in accordance with the provisions 
of Part 103 of this chapter. * * * 


Part 103 Title 8, Code of Federal Regulations (1961 
Cum. Supp.) — 
§103.1* * * Without divesting the Commissioner of any 
of the powers, privileges and duties delegated to him 


by the Attorney General under the immigration and 
naturalization laws of the United States, coextensive 
authority is hereby delegated to the following-described 
officers of the Service: 


(e) Regional Commissioners. The activities of the 
Service within their respective regional areas, includ- 
ing all appellate jurisdiction specified in this Chapter 
not reserved to the Board of Immigration Appeals or 
to district directors outside the United States. 


(f) District Directors. Under the executive direction 
of a regional commissioner * * * the grant or denial of 
any application or petition submitted to the Service 
* * * in their respective districts. 


SUMMARY OF ARGUMENT 


Summary judgment was correctly granted. Appellant’s 


claim of ‘‘prejudgment”’ did not raise a triable issue of 
fact. And the two administrative decisions challenged here 
were properly entered, and are in accord with due process 
of law. 


I. Appellant’s “prejudgment” claim fails. Judicial review 
of immigration decisions is narrow. And, as a rule, such 
review is restricted to consideration of the administrative 
record only. 

The integrity of the administrative decision-making 
process is entitled to respect, equally with the judicial 
process. And where an administrative record appears 
regular on its face, before the courts will allow a fishing 
expedition into the decisional process dehors that record, 
a very solid factual foundation must be laid. 

Appellant’s complaint shows that he has no good reason 
—beyond an insubstantially-supported suspicion—for be- 
lieving that the Regional Commissioner who entered the 
two decisions in his case was improperly influenced by the 
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Attorney General’s public statements announcing a cam- 
paign for vigorous enforcement of the federal laws against 
racketeers. Such suspicion is not enough to impugn the 
integrity of the administrative decision-making process 
here. 

Since appellant’s ‘‘prejudgment”’ claim raised no mate- 
rial issue, it did not bar summary judgment. 


II. Due Process Accorded. (A) Standard to be applied. 
This case involves the denials, made in the exercise of 
statutory diseretion, of two applications for discretionary 
relief from deportation in the nature of an ‘‘act of grace.’’ 
Such discretionary authority is a dispensing power. The 
applicable standard, insofar as substantive due process 
requirements are concerned, is that the courts will not in- 
tervene unless it is clearly made to appear that the dis- 
eretionary deportation action taken was arbitrary or 
capricious. And the applicable procedural due process 
requirements correspond to those applicable to exercise 


of the judicial probation power or the executive parole 
power. 


(B) Denial of “physical persecution” stay application proper. 
The Regional Commissioner, exercising judgment and dis- 
eretion as the Attorney General’s delegate in the matter, 
decided that appellant would not suffer physical persecu- 
tion if deported to Italy. His decision is correct as a 
matter of law. The Regional Commissioner properly took 
official notice that the Italian governmental system suffi- 
ciently protects individual rights. And he also properly 
concluded that the type of supervision appellant would 
receive in Italy corresponds to parole restrictions. Ap- 
pellant’s own evidence showed that the Italian courts are 
available to redress any wrongful application of parole- 
like restrictions the Italian authorities might impose on 
appellant. 

Since the Regional Commissioner’s decision on the ulti- 
mate merits of the ‘‘physical persecution’’ claim is indis- 


14 


putably correct as a matter of law, appellant can in no 
event show that the decision is arbitrary or capricious. This 
satisfies substantive due process. 

Procedural due process is also satisfied. The Regional 
Commissioner properly ruled that appellant was not preju- 
diced by the refusal to issue subpoenas, or to otherwise 
assist him in getting the additional evidence he sought. 
And the Regional Commissioner’s ruling that this addi- 
tional evidence would be unnecessarily cumulative or cor- 
roborative in nature, was also correct. 

Both the “prejudicial error”’ rule, and the rule for ex- 
clusion of repetitious and unnecessarily cumulative evi- 
dence, properly apply here. 

Even if there is need here arguendo to consider appel- 
lant’s procedural claim on the merits, it is without founda- 
tion. The governing regulation does not confer any right 
to compulsory process. Nor is any such right to be found 
in the procedural due process requirements applicable to 
such an ‘‘act of grace”’ as discretionary relief from deporta- 
tion. 


(C) Denial of application for “permanent resident” status 
proper. The Regional Commissioner, exercising discretion 
as the Attorney General’s delegate in the matter, properly 
denied appellant’s application for ‘permanent resident”’ 
status. 

The decision clearly shows the Regional Commissioner 
did not draw an inference of guilt from appellant’s invoca- 
tion of the constitutional privilege against self-incrimina- 
tion. Rather, the Regional Commissioner determined that, 
in his judgment, appellant’s manifested uncooperative atti- 
tude toward the efforts by the Committees and the Grand 
Jury to secure important information, was a factor to be 
considered in connection with deciding whether appellant 
should be granted a discretionary privilege in the nature 
of an ‘‘act of grace’’. 

This is permissible. It is only where an inference of 
guilt is drawn from invocation of this constitutional privi- 
lege that administrative action abridges the privilege. Ad- 


verse consequences, not resting on any inference of guilt 
from invocation of the privilege, may validly be based on 
a person’s manifesting an uncooperative attitude towards 
official inquiries having important public purposes. 

In any event, appellant suffered no prejudice. The other 
substantial adverse factors considered by the Regional 
Commissioner amply support his exercise of discretion in 
denying appellant’s application for relief from deportation 
in the nature of an ‘‘act of grace.”’ 

There is yet another ground—involving construction of 
the controlling statute—independent of the discretionary 
grounds relied on by the Regional Commissioner, for affirm- 
ance of the denial of the application. This other ground 
is within this Court’s competence to formulate. And the 
Court is constrained to consider it if necessary to avoid 
a substantial constitutional question in the case. j 

As a matter of law, appellant appears to be statutorily 
ineligible to be considered for this form of discretionary 
relief from deportation. Interim Precedent Decisions of 
the Board of Immigration Appeals indicate the statutory 
ineligibility of an alien in appellant’s circumstances. More- 
over, in order to avoid an absurd result, sound construction 
of the statute, apart from the import of those Interim 
Precedent Decisions, otherwise calls for the conclusion that 
appellant is statutorily ineligible for this relief. 


ARGUMENT 


I. Appellant’s “prejudgment” claim did not bar the 
District Court from granting summary judgment 
in appellee’s favor. 


A. Judicial review of immigation decisions is narrow and gen- 
erally limited to administrative record. 


Judicial review of immigration decisions has always been 
narrowly limited in scope. Heikkila v. Barber, 345 U.S. 
999, 234 (1953). Asa rule, such review has been restricted 
to consideration of the administrative record only. And 
jt has been held to be error for the reviewing court to con- 
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duct a trial de novo or otherwise consider evidence dehors 
the record of the immigration proceedings. Kessler v. 
Strecker, 307 U.S. 22, 34-35 (1939) ; Lloyd Sabaudo Societa, 
etc. v. Elting, 287 U.S. 329, 334 (1932) ; United States ex rel. 
Adamantides v. Neelly, 191 F. 2d 997, 999-1000 (7th Cir. 
1951). Cf. Shields v. Utah Idaho Central RR. Co., 305 U.S. 
177, 185, 187 (1938). 
Section 10 of the Administrative Procedure Act, 5 U.S.C. 
~ 1009, has made no change in the traditionally limited scope 
of judicial review of immigration decisions. Brownell v. 
Tom We Shung, 352 U.S. 180, 183, 186 (1956) (exclusion) ; 
Bufalino v. Holland, 277 F. 2d 270, 281 (3d Cir.) cert. denied 
364 U.S. 863 (1960) (deportation) ; Crain v. Boyd, 237 F. 2d 
927, 933 (9th Cir. 1956, concurring opinion of Fee and Cham- 
bers, JJ.) (deportation) ; United States ex rel. Brzovich v. 
Holton, 222 F. 2d 840, 841 (7th Cir. 1955) (deportation) ; 
Rubinstein v. Brownell, 92 U.S. App. D. C. 328, 330, 334, 206 
F. 2d 452, 456 (1953), aff’d per curiam on another ground 
sub nom. Brownell v. Rubinstein, 346 U.S. 929 (1954) (by 
an equally divided Court) (detention determination in de- 
portation proceedings) ; Klapholz v. Esperdy, 201 F. Supp. 
*-994, 296 (S.D.N.Y. 1961) (exclusion); Fougherhouse v. 
Brownell, 163 F. Supp. 580, 584 (Or. 1958) (deportation). 
Cf.-Frank v. Rogers, 102 U.S. App. D.C. 367, 370, 253 F. 2d 
889, 892 (1958). 

And Section 10 also has made no change in the rule 
restricting the courts in conducting judicial review to con- 
sideration of only the administrative record. While Section 
10 requires that the ‘‘whole record’’ be considered, it other- 
wise simply restates existing law as to judicial review of 
administrative decisions being limited to the administra- 
tive record, except ‘‘to the extent that the facts are subject 
to trial de novo [under existing law] by the reviewing 
court.’”? Section 10(e) of the Act, 5 U.S.C. 1009(e). See 
Universal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 482-491 (1951); Attorney General’s 
Manual on the APA (1947), p. 110. 
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B. Presumption of regularity precludes any probing dehors 
the administrative record into the underlying administra- 
tive decision-making process on an insubstantially-sup- 
ported “prejudgment” claim. 


It is settled law that the integrity of the administrative 
process is entitled to respect. “The presumption of regu- 
larity supports the official acts of public officers and, in 
the absence of clear evidence to the contrary, courts pre- 
sume that they have properly discharged their official 
duties.’? United States v. Chemical Foundation, Inc., 272 
U.S. 1, 14-15 (1926). 

Moreover, the administrative decision-making process 
is closely akin to the judicial process. “Just as a judge 
cannot be subjected to * * "a scrutiny [as to his mental 
process in making adjudications] * * * so [too] the integrity 
of the administrative [decision-making] process must be 
equally respected.’ The Fourth Morgan Case (United 
States v. Morgan), 313 U.S. 409, 422 (1941). The Supreme 
Court declared: The Secretary of Agriculture ‘‘should 
never have been subjected’’ to an examination there re- 
garding the process by which he reached his decision. Such 
an “examination of a judge would be destructive of judicial 
responsibility.”” The Fourth Morgan Case was recently 
cited and followed by Judge Dimock in Weiss v. Esperdy, 
97 F.R.D. 269, 270, 272 (S.D.N.Y. 1961).* 

Therefore, we submit: Where an administrative record, 
on its face, makes it appear that an administrative decision 
was regularly made, the presumption as to regularity of 


3 We believe Weiss represents a later, more considered view of 
Judge Dimock’s than Dombroskis v. Esperdy, 185 F.Supp. 478, 483, 
484 (1960). In the 1960 Dombroskis opinion, Judge Dimock 
granted discovery dehors the administrative record, but without 
considering the principle of the Fourth Morgan Case. Appellant 
has cited (App. br., p. 14) the later 1961 opinion of Judge Dimock 
in Dombroskis, reported at 195 F.Supp. 488. By then, however, 
all the deposition-taking had been concluded. Hence, at the time 
of the 1961 Dombroskis opinion, it had become a moot question 
whether discovery should orginally have been barred in the matter 
under the principle of the F ourth Morgan Case. 
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the underlying administrative process normally controls. 
And a very solid foundation must be laid in support of a 
‘‘prejudgment’’ claim impugning such an administrative 
record before the courts will allow a fishing expedition to 
be conducted dehors that record into the administrative 
process underlying the decision. The two Accardi cases, 
United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 
(1954) and Shaughnessy v. United States ex rel. Accardi, 
349 U.S. 280 (1955);* Marcello v. Bonds, 349 U.S. 302 
(1955) ; Chung Wing Ping v. Kennedy, 111 U.S.App.D.C. 
106, 108, 294 F. 2d 735, 737-738, cert. denied 368 U.S. 938 
(1961); Weiss v. Esperdy, supra. 

The Court of Appeals for the Second Circuit observed 
in the First Accardi Case, United States ex rel. Accardi v. 
Shaughnessy, 206 F.2d 897, 901 (1953), that, if mere sus- 


+The two Accardi cases stand, at best, as a weak authority for 
authorizing the questioning of high officials of the Government in 
relation to any decisional matter. Professor Davis in his Ad- 
ministrative Law Treatise (Vol. 2, Sec. 11.05, p. 61, text and fn. 
10) has characterized Accardi as a case in which the Supreme Court 
“has seemingly permitted a violation of the principle of the Fourth 
Morgan Case,” and has added this comment in the footnote: 


** * The decision was not necessarily a mandate to take 
testimony of members of the Board, but the District Court so 
interpreted it, and when the case came up again the Supreme 
Court stated without disapproval what the Board members 
testified they knew about the Attorney General’s program at 
the time of their decision. * * * 

The case is weak authority for taking testimony of Board 
members, for the first decision was five to four, and the five 
included Justices Black and Frankfurter, who said in dissent in 
the second case: “I deem it bad practice to subject administra- 
tive officers, acting in a quasi-judicial capacity to a probe of the 
mental processes which led them to decide as they did. That is 
what the Court sanctions here.” 349 U.S. at page 290. * * * 
At no point did the Court explicitly approve the taking of testi- 
mony of Board members. 


And it is noteworthy that Accardi failed to substantiate his allega- 
tions at the trial conducted by the District Court on the “prejudg- 
ment” issue. 
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picion or belief were sufficient to impugn the integrity of 
the administrative process, ‘‘every deportable alien would 
so allege, merely to delay his justifiable deportation.’’ The 
Supreme Court did not differ with the Second Circuit on 
this point, but only as to the substantiality of the specific 
supporting factual allegations made in that case which, if 
true, clearly would have established that the Attorney 
General had ‘‘dictated’’ the Board of Immigration Ap- 
peals’ decision in Accardi’s case. Such control, if proved, 
would have made the action taken to be contrary to the 
Attorney General’s regulation delegating to the Board, 
in the exercise of its own judgment, authority to make the 
final decision in the matter. The Supreme Court summed 
up the substantiality of the supporting factual allegations 
impugning the administrative decision-making process in 
Accardi as follows:* 


*** The petition alleges that the Attorney General 
included the name of petitioner [Accardi] in a confi- 
dential list of ‘unsavory characters’? whom he wanted 
deported; public announcements clearly reveal that 
the Attorney General did not regard the listing as a 
mere preliminary to investigation and deportation; 
to the contrary, those listed were persons whom the 
Attorney General ‘‘planned to deport.’’ And, it is 
alleged, this intention was made quite clear to the 
Board when the list was circulated among its members. 
In fact, the Assistant District Attorney characterized 
it as the ‘‘Attorney General’s proscribed list of alien 
deportees.”” * * * (P]roof was offered and refused 
that the Commissioner of Immigration told previous 
counsel of petitioner, ‘‘We can’t do a thing in your 
ease because the Attorney General has his [peti- 
tioner’s] name on that list of a hundred.’’ We be- 
lieve the allegations are quite sufficient where the body 
charged with the exercise of discretion is a nonstatu- 
tory board composed of subordinates within a depart- 


5 347 USS. at 267. 
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ment headed by the individual who formulated, an- 
nounced, and circulated such views of the pending pro- 
ceeding. 

[Bracketed material supplied.] 


In Marcello v. Bonds, supra, the Supreme Court con- 
cluded that ‘‘under our Accardi decisions petitioner [Mar- 
cello] has failed to make out a case for a new hearing’”’ 
on the ‘‘prejudgment”’ issue he raised. We believe it sig- 
nificant that there, although Marcello alleged in his com- 
plaint both the existence of a list and public announcement, 
the District Court took no evidence on the issue of ‘‘pre- 
judgment’? dehors the administrative record. The Court 
of Appeals affirmed, also without requiring any hearing 
to be conducted into the matter of the ‘‘prejudgment’’ 
claim.’ The Court of Appeals concluded that, even if the 
Attorney General did make the public statements alleged, 
to the effect that Marcello was ‘‘undesirable’’ and that the 
deportation ‘‘proceedings were specially designed to de- 
port petitioner’’— 


it could hardly be said to have prejudiced appellant 
[Marcello] or to have influenced the * * * determina- 
tion of deportability. This is not a case where closely 
contested factual issues were presented for determina- 
tion. Appellant admitted he was convicted [of a nar- 
coties offense], therefore his deportability * * ° was 
established as a matter of law. 


[Bracketed material supplied.] 


The Supreme Court also affirmed, without requiring that 
evidence be taken on the issue of ‘‘prejudgment’’ dehors 
the administrative record. The Supreme Court agreed 
with the Court of Appeals that the determination of de- 
portability ‘‘could not possibly have been prejudiced’’ by 
the list and public pronouncements, since the ‘‘hearing 
officer merely applied the statute to the undisputed facts.’’ 


® United States er rel. Marcello v. ‘Ahrens, 113 F.Supp. 22, 26 
(E.D. La. 1953). 
7 Marcello v. Ahrens, 212 F.2d $30, 838 (5th Cir. 1954). 
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And, as for the Board of Immigration Appeals, there was 
‘every indication that the Board has not prejudged the 
case, since it considered the question of suspending de- 
portation on the merits although not bound to do so.’’ The 
Board gave its reasons on the record for denying the re- 
quested relief from deportation. And the Supreme Court 
considered it sufficient ‘‘to observe that all [the reasons for 
denial given by the Board] had basis in the record and 
* * * none stemmed from any sort of dictation by the 
Attorney General.’’* 

Marcello’s allegations of fact in support of his ‘‘pre- 
judgment’’ claim were meager. He did not even allege that 
the subordinates of the Attorney General had knowledge 
of the matters which might have influenced their decision. 
In contrast to this, Accardi asserted very strong allegations 
of fact in support of his ‘‘prejudgment”’ claim. Accardi 
not only alleged it had been made ‘‘quite clear’’ to the 
members of the Board of Immigration Appeals that the 
Attorney General ‘‘planned to deport’’ the persons on the 


list. He further alleged, as noted above, that: 


** * (T]he Assistant District Attorney characterized 
it [the list] as the Attorney General’s proscribed list 
of alien deportees. ‘‘* * * [P]roof was offered and 
refused that the Commissioner of Immigration told 
previous counsel of petitioner, ‘‘We can’t do a thing in 
your case because the Attorney General has his [Ac- 
eardi’s] name on that list of a hundred.”’ 


[Bracketed material supplied.] 


We believe the assertion that the Commissioner of Immi- 
gration and Naturalization had told counsel that nothing 
could be done for Accardi was a most telling allegation.® 


8 Marcello v. Bonds, 349 U.S. 302, 313-314 (1955). 

° Where the administrative record, on its face, makes it appear 
that the administrative decision was regularly arrived at, we ques- 
tion whether under the principle of the Fourth Morgan Case any- 
thing less than so strong allegation as this one made by Accardi 
would properly warrant the court to subject administrative officers 
to the indignity of a probe of the mental processes which led them 


29 


A ‘‘prejudgment’’ claim constitutes a grave charge of 
malfeasance against the public officers concerned. We sub- 
mit, therefore, that under the principle of the Fourth Mor- 
gan Case: Where the administrative record, on its face, 
makes it appear that the administrative decision was regu- 
larly made, a very solid factual foundation must be laid 
for a ‘“‘prejudgment”’ claim, before the courts will require 
the public officers concerned to undergo the gross indignity 
of having to swear they were not guilty of malfeasance, and 
that in arriving at the decision they performed their as- 
signed duties and responsibilities with proper integrity. 


C. Appellant’s “prejudgment” claim was too insubstantially 
supported to warrant the District Court to take evidence 
dehors the administrative record on the issue. 


On its face, the administrative record here makes it ap- 
pear that appellant’s two applications for discretionary 
relief from deportation were denied in the bona fide exer- 
cise of the delegated statutory discretion vested in the At- 
torney General. But appellant, seeking to impeach the 
record, has levelled a claim of ‘‘prejudgment”’ against both 
decisions. 

Appellant has thus undertaken to levy a grave charge 
against high officials of the Government. He is calling upon 
the courts to order a Cabinet Officer, the Attorney General 
of the United States, a former Commissioner of Immigration 
and Naturalization, and a Regional Commissioner of Im- 
migration and Naturalization, subjected to the gross indig- 
nity of having to swear that they were not guilty of malfeas- 
ance, and that they properly performed their respective 
duties and responsibilities in accordance with the Constitu- 


to decide as they did. See Professor Davis’ comment, cited supra 
in fn. 4, with respect to the weakness of Accardi as an authority. 
A claim of “prejudgment” is one easily made by an alien seeking 
to delay his justifiable deportation. Accardi failed to substantiate 
his claim at the trial conducted by the District Court in the matter. 
And the aliens in Dombroskis, supra, likewise failed to substantiate 
their “prejudgment” claim, even though extensive depositions were 
taken. 
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tion, the immigration statute, and the implementing regula- 
tions. 

We believe appellant has failed, in the alleged ‘‘third 
cause of action’’ set forth in his complaint, to assert the 
necessary strong allegations of fact in support of his ‘‘pre- 
judgment”’ claim, such as would lay a proper foundation 
to impeach the administrative record and require the high 
officials of the Government concerned to answer the charge 
of wrongdoing. 

Appellant’s complaint here contains no such solid factual 
allegations as Accardi made in support of his ‘‘prejudg- 
ment?’ claim. It does go a little further than the com- 
plaint in Marcello. Appellant’s complaint at least alleges 
that subordinates of the Attorney General had knowledge 
of the list and public pronouncements which, he claims, 
might have improperly controlled their decision. 

But, we believe, there is yet a wide gap between such 
knowledge and improper influence of decision. It yet re- 
mains that appellant here has no good reason—beyond an 
insubstantial suspicion—for believing that the Regional 
Commissioner who entered the two decisions in his case was 
improperly influenced in reaching his determinations by 
any listing and public pronouncements of the Attorney 
General that the Department of Justice was intensifying 
its campaign for vigorous enforcement of the federal laws 
against racketeers reputedly involved in organized crime 
activities, and that the Department was conducting a “‘drive 
to convict and/or deport’? persons who took part in a 
“‘erime convention”? held at Apalachin, New York on No- 
vember 14, 1957.'° 

The integrity of high officials of the Department of Jus- 
tice is not so readily to be impeached. In Accardi, the Dis- 
trict Court, after a full judicial trial, found that the mem- 
bers of the Board of Immigration Appeals had ‘‘reached 
their individual and collective decision on the merits, free 
from any dictation or suggestion.”?* And the Supreme 

10 See pars. 39-53 of appellant’s complaint. (J.A. 8-9.) 

11 See 349 U.S. at 282. 
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Court made it clear in its final decision in the case that a 
showing merely of knowledge of the Attorney General’s 
campaign against racketeers is insufficient to make out a 
ease of ‘‘dictation’’ or other improper influence by the At- 
torney General.” 

Surely, it must be presumed. that a Regional Commis- 
sioner has sufficient integrity and capacity to exercise his 
own independent judgment in discharging the responsibili- 
ties delegated to him, so as not to be improperly infiuenced 
by such matters as appellant alleged in his complaint. And, 
as surely, the most clear factual foundation must be forth- 
coming to support such a claim of ‘¢prejudgment’’ as is 
made in appellant’s complaint, before that “presumption of 
regularity”? can be overcome. This Court certainly should 
assume that a Regional Commissioner is conscious, as the 
Supreme Court stated relative to the Office of a United 
States Attorney in Berger v. United States, 295 U.S. 78, 88 
(1935), that the Attorney General of the United States, as 
the Chief Law Officer of the Government, is— 


* * © the representative * * * of a sovereignty whose 
obligation [is] to govern impartially * * *; and whose 


12 Td. at 282-283. It is noteworthy, we think, that, because of the 
grave accusation made by Accardi, the then-Attorney General at- 
tempted to make it absolutely clear to all concerned with the immi- 
gration decision-making process that they were to exercise their 
delegated authority “on the basis of their own understanding and 
conscience directed to the facts of each individual case, uninfluenced 
by extraneous statements by persons official or unofficial.” He 
pointed out that effectuation of the Department of Justice’s policy 
to proceed with vigor against aliens who are in the United States 
illegally and whose criminal or subversive activities make their 
prompt deportation desirable in the national interest, is strictly 
“the responsibility of those charged with prosecuting duties.” And 
he charged those who were concerned “with the duty of hearing 
and deciding” to give “each alien a fair and impartial trial, without 
prejudgment on the basis of assertions by any official having” 
prosecutive functions in the matter. Dept. of Justice Order No. 
45-64 of April 23, 1954. See the reference thereto in the Court 
of Appeals’ decision in the Accardi case, 219 F.2d at 83, and in Mr. 
Justice Black’s dissenting opinion, 349 U.S. at 284, 293 (fn. 3 and 
corresponding text), in that same case. 
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interest, therefore, ina * * * prosecution is * * * that 
* * * justice shall be done. As such, he is in a peculiar 
and very definite sense a servant of the law, the two- 
fold aim of which is that guilt shall not escape or in- 
nocence suffer. He may prosecute with earnestness and 
vigor—indeed he should do so. But, while he may 
strike hard blows, he is not at liberty to strike foul 
ones. It is as much his duty to refrain from im- 
proper methods ealeulated to produce a wrongful 
* * * [result] * * * as it is to use every legitimate 
means to bring about a just one. 

Tt is fair to say that the average * * * [person] 
* * * [may] have confidence that these obligations 
* * © will be faithfully observed. * * * 


[Bracketed material supplied.] 


Viewed in light of these obligations, public statements of 
the Attorney General made in his capacity as the Chief 
Law Officer of the Government, such as those appellant has 
set forth in his complaint, are not to be taken as incapaci- 
tating responsible high officials of the Department of Jus- 
tice from thereafter impartially administering the provi- 
sions of law entrusted to their care. As indicated, we read 
the Second Accardi decision as totally rejecting any such 
conclusion. 

We submit, therefore, that appellant laid no proper 
foundation here to warrant the District Court to hold a 
hearing on the ‘“‘prejudgment”’ issue dehors the present 
administrative record. Since that record appears regular 
on its face, appellant’s insubstantially-supported suspicion 
is not enough. Cf. Lawn v. United States, 355 U.S. 339, 348- 
349 (1958). 


D. Appellant’s “prejudgment” claim, raising no material issue, 
did not bar summary judgment. 


If, as we believe, we are correct in our view that appel- 
lant’s ‘‘prejudgment”’ claim was too insubstantially-sup- 
ported, and did not warrant the court below to conduct a 
trial of the issue, then it follows that the District Court 
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correctly determined the ‘‘prejudgment”’ claim presented 
no genuine issue of material fact. We contend that the Dis- 
trict Court’s determination in this connection was correct 
as a matter of law. Hence, appellant’s ‘‘prejudgment”’ 
claim did not bar summary judgment. Christianson v. 
Gaines, 85 U.S. App. D.C. 15, 17-18, 174 F. 2d 534, 536-537 
(1949). The cases cited by appellant (App. br., pp. 14-15) 
are not to the contrary. E.g., Dewey v. Clark, 86 U.S. App. 
D.C. 137, 142-143, 180 F. 2d 766, 771-772 (1950) (and cases 
there cited)."* 

And, assuming we are right in concluding that appel- 
lant’s ‘‘prejudgment”’ claim raised no triable issue of fact, 
it is clear, we think, that summary judgment in appellee’s 
favor was otherwise eminently proper. We turn next to 
consider the other points appellant asserts on this appeal. 


II. The administrative denials of appellant’s applica- 
tions for discretionary relief should be sustained 
on the record here as being in accord with due 
process of law. 


A. The proper standard of judicial review is to be applied in 
conducting review of immigration decisions involving 
denial in the exercise of statutory discretion of such an 
“act of grace” as relief from deportation. 


As we have already noted, judicial review of immigration 
decisions has always been narrowly limited in scope. And 
the Administrative Procedure Act has made no change in 
this traditionally limited scope of review. 

Review of a deportation decision made in the exercise 
of discretion, and involving denial of an application for 
relief from deportation, is narrower still. For, once an 
alien’s deportability from the United States has been es- 


13 If we correctly understand the reference (App. br., p. 12), ap- 
pellant is attempting to make something of the fact that in the 
Statement of Material Facts we filed in the court below, we ignored 
his “prejudgment” claim. We of course did so precisely for the 
reason that in our view the claim failed to raise an issue of material 
fact triable by the District Court. 
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tablished in a proper hearing, the protection due process 
of law affords him comes to be indeed minimal. 

After a person has been determined to be a deportable 
alien under our immigration law, whatever ‘‘legally-pro- 
tected interest’? he may formerly have possessed in con- 
tinued residence in the United States comes to be ‘‘for- 
feited by ‘due process of law’; forfeited as completely as 
a conviction of crime forfeits the liberty of the accused, be 
he citizen or alien.’’ Thereafter, he may apply to the At- 
torney General’s delegate for the exercise in his behalf 
of the statutory discretion to grant him relief from deporta- 
tion. But that discretionary authority ‘‘is a dispensing 
power, like a judge’s power to suspend the execution of a 
sentence, or the President’s to pardon a convict. It is a 
matter of grace over which the courts have no review unless 
* * it affirmatively appears that the denial has been ac- 
tuated by considerations that Congress could not have 
made relevant.’’ United States ex rel. Kaloudis v. Shaugh- 
nessy, 180 F. 2d 489, 490-491 (2d Cir. 1950) (per Learned 
Hand, C.J.). Kaloudis was cited with approval and fol- 
lowed in Jay v. Boyd, 351 U.S. 345, 354 (1956) (fn. 16 and 
corresponding text). 


Accordingly, as a matter of substantive due process of 
law, the courts review discretionary decisions denying relief 
from deportation only to the limited extent necessary to as- 
certain that no manifest abuse of discretion appears. And 
only where it is clearly made to appear that the discretionary 
deportation action was arbitrary or capricious, will the 
courts interecede.4 United States ex rel. Hintopoulos v. 


44 The Administrative Procedure Act has made no change in this 
narrow scope of judicial review of discretionary deportation de- 
cisions. See 4 Davis’ Administrative Law Treatise (1958), Sec. 
29.01 at pp. 116-117. As Professor Davis notes, the scope-of-review 
provisions in Subsection 10(c) are qualified by the two introduc- 
tory clauses to Section 10 which except administrative action from 
judicial review “so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion.” This 
“so far as” qualifying language means, as he points out, “that agency 
action need not be cither [entirely] committed or not [entirely] 
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Shaughnessy, 353 U.S. 72, 77-79 (1957) ; Blazina v. Bouch- 
ard, 286 F. 2d 507, 511 (3d Cir.), cert. denied, 366 U.S. 950 
(1961) ; Alexiou v. Rogers, 103 U.S. App. D.C. 79, 82, 254 
F. 2d 782, 785 (1958). Cf. Carlson v. Landon, 342 U.S. 524 
540-541 (1952). 

The minimal nature of the procedural due process of 
law requirements applicable to matters involving dis- 
eretionary denial of relief from deportation, is discussed 
infra with particular reference to denial of appellant’s 
Section 243(h) application for stay of deportation on claim 
of physical persecution. It presently suffices to note that 
such minimal procedural requirements correspond to those 
applicable to matters involving exercise of the judicial pro- 
bation power or the executive parole power. Jay v. Boyd, 
supra; United States ex rel. Kaloudis v. Shaughnessy, 
supra. See Williams v. New York, 337 U.S. 241, 252 (1949). 

This brings us to consideration of appellant’s conten- 
tions with respect to the discretionary denials of his two 
applications for relief from deportation, in light of the 
indicated standard of judicial review. 


B. The discretionary denial of appellant’s Section 243(h) 
application for stay of deportation to Italy on claim of 
physical persecution is proper and in accord with due 
process of law. 


(1) Substantive due process satisfied. 


We believe the Regional Commissioner’s conclusion that 
appellant would not suffer physical persecution if deported 
to Italy is correct as a matter of law. 

Judged by our own well-established democratic tradition, 
it is commonly known: Italy today is a free polity. Its 
government is committed to a social philosophy akin to 
our own involving an abiding respect for human dignity 
and worth. Its laws protect from oppression inalienable 
rights of the individual, which are deemed to be God-given. 
i a 
committed to agency discretion; it may be in some intermediate de- 
gree committed to agency discretion.” See United States v. Wiley’s 
Cove Ranch, 295 F.2d 436, 441 (8th Cir. 1961). 
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And its courts seek to administer proper ‘¢Justice under 
law.”’ 

Accordingly, we submit, appellant’s claim he would suffer 
physical persecution if deported to Italy lacks ultimate 
merit. And we think his complaint raises no issue requir- 
ing any serious judicial deliberation in order to decide 
this point. 

The Regional Commissioner took official notice of the 
indicated conditions that are commonly known to prevail 
in Italy. He gave full consideration to all the essential 
factual and legal premises on which appellant based his 
claim he is entitled to a stay of deportation. Withal, the 
Regional Commissioner determined, appellant’s total evi- 
dence—both submitted and proposed—yet failed to make 
out a case of physical persecution. The Regional Com- 
missioner concluded the type of supervision appellant 
would receive in Italy would correspond to parole condi- 
tions, but would not constitute physical persecution. 

We submit, it was proper for the Regional Commissioner 
to take official notice of the matters of common knowledge 
as to conditions prevailing in Italy. Where a fact is so 
well known as to be indisputable, that is the “oldest and 
plainest ground’’ for judicial notice. McCormick on Evi- 
dence (1954), § 324. Similar notice was taken in United 
States ex rel. Cantisani v. Holton, 248 F.2d 737, 739 (7th 
Cir, 1957), cert. denied, 356 U.S. 932, reh. denied, 356 U.S. 
964 (1958) (conditions in Italy) ; Lavdas v. Holland, 235 
F.2d 955, 957 (3d Cir. 1956) (conditions in Greece) ; Fong 
Sen v. United States Immigration and Naturalization Serv- 
ice, 137 F. Supp. 236, 237-238 (E.D.La.), aff’d. per curiam, 
934 F.2d 656 (Sth Cir. 1956) (conditions in Hong Kong). 

Thus, when proper notice is taken of conditions in Italy, 
we think no reasonable person can reach any different con- 
clusion than the Regional Commissioner did. We believe 
the general situation in Italy is essentially no different 
than it is here, or in Great Britain, relative to parole re- 
strictions imposed pursuant to law, which affect employ- 
ment opportunities, freedom of action, ete. And so long 
as the Italian courts sit to administer ‘justice under law’’, 
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there can be no executive tyranny over the individual in 
Italy. 

This bears re-emphasis: Accepting and giving full 
weight (as the Regional Commissioner did) not only to all 
the evidence appellant actually presented in connection with 
his ‘‘interrogation under oath’’, but also to all the addi- 
tional facts he sought to have adduced as to alleged perse- 
cution, the conditions in Italy officially noticed by the Re- 
gional Commissioner show that there is no rational basis 
in fact or law for plaintiff’s claim the government of Italy 
would persecute him, in any proper sense of the term ‘‘per- 
secute’’. The brief submitted by plaintiff’s own expert on 
Italian law itself clearly shows that the Italian courts sit 
to administer justice, and give proper redress if measures 
taken by the Italian authorities are adjudged unlawful 
under Italian law. 


It is the long-settled rule of the common law that where 
but one ultimate fact-finding conclusion can be drawn from 
all the facts when the pertinent law is applied to those 
facts, then the ultimate issue becomes one of law. Brady 


v. Southern Ry. Co. 320 U.S. 476, 479-480 (1943). 

Therefore, we conclude: As a matter of law, the Re- 
gional Commissioner correctly decided that, giving full 
weight to all of appellant’s factual contentions, he did not 
and cannot make out a case to establish he would be subject 
to physical persecution if deported to Italy. Hence, ap- 
pellant can in no event show that the Regional Commis- 
sioner’s decision on the ultimate merits of his physical per- 
secution claim was arbitrary or capricious. 


(2) Procedural due process satisfied. 


The Regional Commissioner ruled in his final decision 
that appellant was not prejudiced by the refusal of the 
Special Inquiry Officer who conducted the interrogation on 
his Section 243(h) application, to issue the subpoenas he 
requested, or to otherwise assist him in getting the addi- 
tional evidence he sought. The Regional Commissioner 
further ruled that the additional evidence appellant sought 
to have adduced would be simply cumulative or corrobora- 
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tive in nature. We submit, these rulings were properly 
made. 

As we have discussed, the Regional Commissioner ac- 
cepted as established for purposes of decision, and fairly 
summarized, all of appellant’s evidentiary contentions as 
set forth in his brief. Accordingly, it appears evident that 
the additional material plaintiff desired to obtain could add 
nothing essential to the picture. Withal, the Regional 
Commissioner determined, plaintiff’s total evidence—in- 
cluding that which he sought to obtain by subpoena—failed 
to make out a case of physical persecution. 

Moreover, as set forth under (1) above, we think no 
reasonable person can arrive at any different conclusion 
on the ultimate issue here than did the Regional Commis- 
sioner. Therefore, we believe, both the ‘‘prejudicial error”’ 
rule, and the rule for exclusion of repetitious or unneces- 
sarily cumulative evidence, apply here. Cf. Section 7(c) 
and 10 of the Administrative Procedure Act, 5 U.S.C. 
1006(c) and 1009; Brown Telecasters, Inc. v. Federal Com- 
munications Comm., 110 U.S. App. D.C. 127, 128, 289 F.2d 
868, 869, cert. denied 368 U.S. 916 (1961). 

Even where an APA-type hearing is normally required 
—which is not the ease here—it seems to be settled that, 
consonantly with the ‘‘prejudicial error’’ rule, where only 
an issue of law is involved, or where there is no genuine 
issue of material evidentiary fact, procedural due process 
of law does not require an unnecessary hearing. United 
States v. Storer Broadcasting Co., 351 U.S. 192, 205 (1956) ; 
Federal Communications Comm. v. WJR, etc. 337 U.S. 265, 
283-284 (1949); Mississippi River Fuel Corp. v. Federal 
Power Comm., 108 U.S. App. D.C. 284, 292, 281 F.2d 919, 
927 (1960), cert. denied, 365 U.S. 827 (1961) ; Sun Oil Co. 
v. Federal Power Comm., 256 F.2d 233, 240-241 (5th Cir.), 
cert, denied, 358 U.S. 872 (1958); American Broadcasting 
Co. v. Federal Communications Comm., 85 U.S. App. D.C. 
343, 350-351, 179 F.2d 437, 444-445 (1949). 

Nevertheless, assuming arguendo there is need to con- 
sider appellant’s contention (App. br., p. 23) that the Spe- 
cial Inquiry Officer’s declination to issue subpoenas on his 
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request violated the then-governing regulations, we submit, 
it is without foundation. 

To begin with, the immigration statute is entirely silent 
as to how the Attorney General should reach the deter- 
mination whether ‘‘in his opinion’’ a particular alien will 
be subject to deportation if deported to a designated coun- 
try. This stands in sharp contrast to the detailed statutory 
procedure prescribed for making a final determination as 
to deportability. Compare Sec. 242(b) of the Immigra- 
tion and Nationality Act, 8 U.S.C. 1252(b). The “‘inter- 
rogation under oath’’ procedure for processing Section 
243(h) stay applications is entirely a creature of regula- 
tion. 

The regulation, 8 C.F.R. 243.3(b), establishing the pro- 
cedure under which appellant was accorded an ‘‘interro- 
gation under oath” upon his Section 243(h) application 
for stay on claim of physical persecution, was issued April 
11, 1956 (published 21 F.R. 2326). It is manifest from a 
careful reading of the regulation that its draftsmen had in 
mind the controlling decisions which, we think, had made 
it clear that extra-record information not disclosed to the 
alien could properly be used in deciding the application. 
Jay v. Boyd, supra; United States ex rel. Kaloudis v. 
Shaugnessy, supra.. The leading case concerned specifi- 
eally with Section 243(h) application matters is United 
States ex rel. Dolenz v. Shaughnessy, 206 F.2d 392, 394- 
395 (2d Cir. 1953).”° 

The very term the draftsmen chose for the proceeding, 
“interrogation under oath,’’ shows its true nature. It was 
but an opportunity provided the deportable alien to be 
heard and interrogated on his ‘‘evidentiary plea’’ for the 


15 Dolenz has been followed by many decisions expressly relying 
on its authority and reasoning. E.g., Diminich v. Esperdy, 299 
F.2d 244, 246 (2d Cir. 1961) cert. denied 369 US. 844 (1962); 
Blazina v. Bouchard, supra, 286 F.2d at 511; Chao-Ling Wang v. 
Pilliod, 285 F.2d 517, 520 (7th Cir. 1960); United States ex rel. 
Cantisani v. Holton, 248 F.2d 737, 739 (7th Cir. 1957), cert. denied 
356 U.S. 932 (1958); Namkung v. Boyd, 226 F.2d 385, 388 (9th 
Cir. 1955) ; United States ex rel, Leong Choy Moon v. Shaughnessy, 
218 F.2d 317, 318 (2d Cir. 1954). 
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invocation on his behalf of the statutory ‘‘grace’’ of the 
Attorney General. The alien was required to submit with 
his application an affidavit and such other evidentiary 
matter as he might have to support his request for stay 
of deportation. The material submitted could be any evi- 
dence in support of his claim he believed should be con- 
sidered. At the ‘‘interrogation under oath’’ the Special 
Inquiry Officer was to question the alien regarding his 
claim of physical persecution, and attempt to establish its 
validity or invalidity, if that could be done, on the ‘Cevi- 
dence and information submitted by the alien’’ and any 
other applicable information available to the Special In- 
quiry Officer. 

We think that a careful reading of this regulation, in 
its full context and in light of the controlling decisions, 
establishes that the draftsmen had no intention of con- 
ferring upon the alien applicant any of the procedural pro- 
tections of the classical quasi-judicial hearing. They lim- 
ited the procedure strictly to the minimal due process 
requirements applicable to the ‘‘act of grace’’ with which 
they were concerned. 

While the regulation directed that the ‘‘evidence and 
information submitted by the alien’’ was to be considered, 
it also specifically authorized the Special Inquiry Officer, 
as already noted, to consider any other applicable infor- 
mation he had available. Moreover, the regulation also 
specifically directed that the final decision whether de- 
portation should be stayed was to be made by the Regional 
Commissioner ‘‘upon consideration of all the evidence sub- 
mitted by the alien and any other pertinent evidence or 
available information.’’ 

Hence, we submit, the regulation cannot fairly be read 
as having intended to confer on the alien applicant for 
this ‘‘act of grace’? such significant incidents of a full 
quasi-judicial hearing as the right to compel testimony by 
subpoena and to have adversary-type depositions taken 
anywhere in the United States or abroad. Such a require- 
ment would run counter to the congressional intent to leave 
the matter to the untrammeled judgment and discretion 
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of the Attorney General’s delegate, based upon whatever 
information he may have available from any source.” 

Therefore, we conclude, the Regional Commissioner’s 
final decision denying appellant’s section 243(h) applica- 
tion for stay of deportation on claim of physical persecu- 
tion is not vitiated by the substantive or procedural errors 
claimed by appellant. 

We next turn to consider appellant’s remaining attack, 
which is upon the decision denying his Section 249 applica- 
tion for permanent resident status. 


16 Conferring on deportable aliens the procedural right to obtain 
subpoenas and to take adversary-type depositions abroad as to the 
issue of physical persecution by foreign governments would open a 
most fertile field for international embarrassment to the United 
States. And in view of the obvious motive of deportable aliens to 
stave off deportation as long as possible, giving the alien such a 
procedural right would provide him with a fine opportunity to cause 
interminable delay in the proper effectuation of his deportation. 
The present case is illustrative of that. After litigating the validity 
of the deportation order, itself, appellant is now litigating the 
denial of a host of cumulative requests for subpoenas and deposi- 
tion-taking abroad in connection with his Section 243(h) applica- 
tion. 

Moreover, such requests would not exhaust the alien’s possibilities 
for delay. If any witness declined to respond to the administrative 
subpoena, or to give a deposition abroad voluntarily under aegis of a 
commission to a United States consular officer, the alien could ulti- 
mately have recourse to a United States District Court for a court 
order directing response to the subpoena, and for letters rogatory to 
be sent to a court abroad. What a wonderful vista for frustration of 
deportation this would give to deportable aliens! Such burdens 
would be cast on the proceedings if the door were so opened to the 
possibilities for interminable delaying maneuvers through proce- 
dural involvements (as in the present case), that appellant’s claim 
here must be rejected out of hand as clearly contrary to sound ad- 
ministration of the statute. Cf. Hannah v. Larche, 363 U.S. 420, 
442-443 (1960). See Caritativo v. California, 357 U.S. 549, 550, 551 
(1958) (separate concurring opinion of Mr. Justice Harlan). 


C. The discretionary denial of appellant’s Section 249 appli- 
cation for permanent resident status is proper and in 
accord with due process of law. 


We believe appellant’s contention that the Regional Com- 
missioner’s denial of his Section 249 application for per- 
manent resident status abridged his Fifth Amendment pro- 
tection against self-incrimination, is without merit. 


(1) So long as no inference of guilt is drawn from invocation of the 
constitutional privilege, adverse consequences may flow from a 
person’s showing an uncooperative attitude, without abridging his 
Fifth Amendment protection against self-incrimination, 


Even if we were to accept—which we do not—appel- 
lant’s claim the Regional Commissioner’s decision neces- 
sarily rested on appellant’s refusal to cooperate with three 
legally constituted governmental agencies in the perform- 
ance of their important functions, the Regional Commis- 
sioner’s action did not constitute any improper infringe- 
ment of plaintiff’s constitutional privilege against self- 


incriminataion 

The decision clearly shows the Regional Commissioner 
did not draw an inference of guilt from appellant’s invo- 
cation of the privilege. The Regional Commissioner spe- 
cifically stated he was not inferring from the claim of privi- 
lege that appellant was guilty of ‘“‘wrongdoing or mis- 
conduct’’. Instead, the Regional Commissioner determined 
that, in his judgment, appellant’s manifested uncoopera- 
tive attitude toward the efforts by the Committees and the 
Grand Jury to secure important information involving 
significant public interests, should be considered in connec- 
tion with deciding whether a discretionary privilege in the 
nature of an ‘“‘act of grace’’ should be granted to appel- 
lant. 

The case authorities indicate this is permissible. It is 
only where an inference of guilt is drawn from a person’s 
invocation of the constitutional privilege against self-in- 
crimination that administrative action infringes upon the 
privilege. Nelson v. County of Los Angeles, 362 U.S. 1, 
7-8 (1960); Lerner v. Casey, 357 U.S. 468, 475-477 (1958). 
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Nelson squarely holds that administrative action, not rest- 
ing on any inference of guilt, may validly be based on a 
person’s refusal to cooperate with a Committee of the 
United States Senate, conducting an inquiry in the public 
interest, even though that refusal was made under a claim 
of the privilege against self-incrimination. And, in Nelson, 
the Supreme Court determined that Slochower v. Board of 
Education, 350 U.S. 551 (1956), where an inference of guilt 
had been improperly drawn from invocation of the privi- 
lege, was therefore clearly distinguishable. For the same 
reason, Nelson—and appellant’s case—are to be distin- 
guished from Konigsberg v. State Bar of California, 353 
U.S. 252 (1957), where an inference of bad moral character 
was likewise improperly drawn from a refusal to answer 
under claim of the privilege. 

A host of cases makes it clear that the invidious vice re- 
quiring the striking down of administrative action is the 
drawing of an inference of guilt from claim of the self- 
jncrimination privilege, but that adverse consequences 
may otherwise validly follow upon its invocation. £E.g. 
Discretionary relief from deportation may be denied where 
the alien’s refusal to answer questions, though based on the 
privilege, results in his failure to establish statutory eligi- 
bility for the relief sought. Kimm v. Rosenberg, 363 U.S. 
405 (1960). A public employee’s refusal to answer under 
claim of the privilege may lead to his dismissal on a statu- 
tory ground of <“incompetency”’, Beilan v. Board of Edu- 
cation, 357 U.S. 399 (1958), or on the ground of ‘‘doubt- 
ful trust and reliability’, Lerner v. Casey, supra, or on the 
ground of ‘‘insubordination’’, Nelson v. County of Los 
Angeles, supra. The obstruction of an official committee’s 
proper inquiry by the refusal to answer questions under 
claim of the privilege may lead to denial of an application 
for admission to a State Bar as a lawyer. Konigsberg v. 
State Bar of California, 366 U.S. 36 (1961) ; In re Anasta- 
plo, 366 U.S. 82 (1961). Indeed, a lawyer’s refusal to co- 
operate in a legitimate official inquiry into the alleged pro- 
fessional misconduct of lawyers, even where based on a 
bona fide assertion of the privilege against self-incrimina; 
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tion, may properly constitute a sufficient ground for his 
disbarment. Cohen v. Hurley, 366 U.S. 117 (1961). An 
Army commission may be denied by the President, in the 
exercise of discretion, to a doctor who refuses to answer 
questions under claim of the privilege. Orloff v. Wil- 
loughby, 345 U.S. 83 (1953). 

We have noted that in United States ex rel. Kaloudis v. 
Shaughnessy, supra, 180 F.2d at 491, Judge Learned Hand 
laid down the standard that the courts would not intervene 
in such a matter of ‘‘grace’’ as denial of discretionary re- 
lief from deportation ‘‘unless it affirmatively appears that 
the denial has been actuated by considerations that Con- 
gress could not have intended to make relevant.’’ Hence, 
it is pertinent here to consider the expression of the legis- 
lative will in Section 340(a) of the Immigration and Nation- 
ality Act, 8 U.S.C. 1451(a), respecting the denaturalization 
of citizens who refuse to testify before congressional com- 
mittees within 10 years following naturalization. That 
statutory provision indicates that, for purposes of decid- 
ing whether to grant or deny discretionary relief from de- 


portation, an alien’s manifested attitude of noncoopera- 
tion with a congressional committee is a proper considera- 
tion. 


(2) The other adverse factors considered by the Regional Commissioner 
amply support denial of appellant’s application; hence, appellant 
can in no event show prejudice. 

The Regional Commissioner discussed in his decision 
other substantial adverse factors than appellant’s nonco- 
operative attitude toward the legitimate inquiries of the 
three governmental agencies. We think those other ad- 
verse factors in any event furnish ample warrant for the 
Regional Commissioner’s denial of appellant’s Section 249 
application in the sound exercise of administrative discre- 
tion. 

Appellant has the burden here both to make a clear show- 
ing that the discretionary administrative action of which 
he complains was arbitrary or capricious, and to show 
prejudice by reason of any purported error. Thus, even if 
the Regional Commissioner’s discussion of plaintiff’s non- 
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cooperative attitude toward the official inquiries of the three 
governmental agencies is completely disregarded, the record 
shows the Regional Commissioner’s denial was not arbitrary 
or capricious. 

As already noted, appellant lost a prior round of judicial 
review litigation involving his deportation case. As a 
result, the finding as to his deportability is res judicata 
against him. Plaintiff raised an issue, corresponding to the 
claim under discussion here, in his earlier round of litigation 
with respect to the denial of certain applications for dis- 
eretionary relief from deportation he filed in the course 
of his deportation hearing. The Court of Appeals ruled 
against him on the issue, on the ground of lack of prejudice. 
277 F. 2d 270, 281, cert. denied, 366 U.S. 363 (1960). The 
Court of Appeals stated: 


* * * The appellant [Bufalino] asserted that * * ° 
references [to his invocation of the privilege against 
self-incrimination before the New York State legisla- 
tive committee and the Federal Grand Jury] * * ° 
indicated that his refusal to answer * * * resulted in 
his being regarded as undeserving of the considera- 
tion [for discretionary relief] to which he would have 
otherwise been entitled had he not invoked the Fifth 
Amendment. The appellant contended that he was 
claiming no more than his constitutional right and that 
any derogative inference drawn therefrom in the de- 
portation proceedings was an abuse of discretion. 

While it is true that his conduct before investigative 
bodies was the subject of comment, such conduct was 
patently not determinative of the decisions which find 
ample basis in this record. The comments made were 
not prejudical to the appellant so as to constitute abuse 
of diseretion. [Bracketed material supplied.] 


We submit, this reasoning of the Third Circuit applies here. 


Consequently, we conclude appellant suffered no preju- 
dice. 
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(3) Appellant apparently is statutorily ineligible to be considered for 
discretionary relief from deportation under Section 249 of the 
Immigration and Nationality Act. 

We deem it our duty to bring to the Court’s attention 
the fact that appellant is apparently statutorily ineligible 
to be considered for discretionary relief from deportation 
under Section 249 of the Immigration and Nationality Act. 
Such a ground—involving construction of the controlling 
statute—is within this Court’s competence to formulate, 
independently of the discretionary ground relied on admin- 
istratively by the Regional Commissioner, for affirmance 
of the denial of appellant’s Section 249 application. Chae- 
Sik Lee v. Kennedy, 111 U.S. App. D.C. 35, 38, 294 F. 2d 
931, 234, cert. denied, 368 U.S. 926 (1961) ; Milk Transport, 
Inc. v. Interstate Commerce Commission, 190 F. Supp. 350, 
354-355 (Minn. 1960) (Three-Judge Court). 

And we think this Court is constrained—unless it deter- 
mines it can otherwise readily decide this matter without 
reaching the constitutional issue raised by appellant—to 
dispose of the matter, if possible, on the ground of statutory 
ineligibility. As this Court has recently noted, it must avoid 
substantial constitutional questions ‘‘if it be practical and 
reasonable to do so.’? Thompson v. Gleason, —— U.S. App. 
D. C. —, —— F. 24 —— (1962) (decided July 12, 1962, 
slip opinion, p. 8). 

At the time appellant’s Section 249 application for dis- 
cretionary relief from deportation was considered by the 
Immigration and Naturalization Service, jurisdiction to 
decide such matters rested with the Regional Commis- 
sioners, and, by reservation of authority, with the Com- 
missioner of Immigration and Naturalization Service. Act- 
ing pursuant to such authority, an Assistant Commissioner 
decided Matter of R—, 81. & N. Dec. 598,”7 on March 9, 1960. 
That precedent decision applied the current version of Sec- 
tion 249 of the Act, which was amended on August 8, 1958, 
72 Stat. 546. It was under this precedent decision that the 


17 This decision is reproduced in appellee’s Supplementary Appen- 
dix, infra. . 
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Immigration and Naturalization Service entertained and 
decided appellant’s Section 249 application. 

However, on January 22, 1962, administrative appellate 
jurisdiction over such matters was vested in the Board of 
Immigration Appeals. By regulation,”* precedent decisions 
of the Board are made binding and control Immigration 
and Naturalization Service actions. 

On June 27, 1962, the Board decided Interim Precedent 
Decision No. 1228, Matter of M— P—. And on July 6, 1962, 
the Board decided Interim Precedent Decision No. 1230, 
Matter of P— C—.” 

As we read these two Board decisions, they indicate that 
an alien in appellant’s circumstances is statutorily ineligible 
to be considered for Section 249 discretionary relief from 
deportation. 

Appellant was originally lawfully admitted for permanent 
residence prior to July 1, 1924. He illegally reentered the 
United States without inspection as an alien in April and 
May 1956, after making temporary departures to Cuba and 
Bimini. He has been ordered deported on three grounds. 
One of these grounds rests upon his failure to furnish re- 
quired address reports in January, 1956 and January, 1957. 
The failure to file an address report in January, 1957 is a 
ground of deportation arising subsequent to his last re- 
entry. And both failures to file an address report are 
grounds of deportation arising subsequent to his original 
lawful admission for permanent residence prior to July 1, 
1924. 

On the record in appellant’s case, there is no dispute as 
to any of these facts. We think Interim Precedent Decisions 
Nos. 1228 and 1230, applied to these undisputed facts, im- 
port appellant’s statutory ineligibility. 

Moreover, independently of the import of these Interim 
Precedent Decisions, we believe appellant is otherwise 
statutorily ineligible as a matter of law. Interim Precedent 
Decision 1230 (at pp. 3-4) discusses the background and 


88 CFR. 3.1(g). 


19 These decisions are reproduced in appellee’s Supplementary 
Appendix, infra. : 
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history of Section 249. As noted therein, the 1958 revision 
advanced the operative cut-off date of its provisions from 
July 1, 1924 to June 28, 1940, the effective date of the Alien 
Registration Act of 1940, 54 Stat. 670. But, in enacting the 
1958 revision Congress did not see fit to confer on the At- 
torney General any discretionary authority to grant Section 
249 relief from deportation to an alien who entered the 
United States after June 28, 1940. 

The condition specified in Section 249—that the alien es- 
tablish ‘‘that he * * * entered the United States prior to 
June 28, 1940’’—presents a narrow problem of statutory 
construction. In light of the legislative background and 
purpose, we think Congress here meant the particular 
‘“‘entry’’ which is to be adjusted to that of a lawful entry 
for permanent residence under the Section 249 discretionary 
authority must have occurred prior to June 28, 1940. Com- 
pare Bonetti v. Rogers, 356 U.S. 691, 696-700 (1958). 

A different reading would lead to this absurd result in 
the case of an alien who acquired permanent resident status 
prior to June 28, 1940, and who thereafter has become de- 
portable on a ground arising after such entry: If he departs 
and makes an illegal reentry, he would qualify for Section 
249 relief from deportation. But if he remains here, or 
makes a reentry recorded as that of resident alien, he 
could not so qualify. We believe Congress could not have 
intended so to favor illegal reentrants over others in the 
same class who are more law-abiding. 

It would seem to fly in the face of the manifested con- 
gressional will to construe the Section 249 provisions as 
permitting the grant of Section 249 relief from deportation 
to some aliens who originally entered prior to June 28, 1940, 
but whose reentry operating to bring the Section 249 relief 
provisions into play occurred after June 28, 1940, while 
denying it to others. ‘‘Respect for law does not thrive on 
captious interpretations.”’ Delgadillo v. Carmichael, 332 
U.S. 388, 391 (1947). 

Accordingly, we submit, the denial of appellant’s Section 
249 application for lawful resident status should be affirmed 
as being in accord with due process of law. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Davin C. AcHEsoN, 
United States Attorney. 


Frank Q. NEBEKER, 

Max Frescotn, 

Girt ZIMMERMAN, 
Assistant United States Attorneys. 
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Decision oF AssIsSTANT COMMISSIONER, IMMIGRATION AND 
Narvuratization Service, 1x Matter of R—, 81.2N. Dec. 
598, et seq. 

Marrer or R— 


In Section 249 Proceedings 
A-5760666 


Decided by Assistant Commissioner March 9, 1960 


Record of lawful entry—Not precluded under section 249 
where record of lawful admission for permanent resi- 
dence exists but was vitiated by subsequent illegal entry. 

Prior record of lawful admission in 1928 for permanent 
residence does not preclude adjustment of status under 
section 249 of the act where applicant’s immigration 
status became unlawful as a result of illegal reentry in. 
1954, and he has otherwise established his eligibility 
under the terms of the statute. 

Appricatioy: For creation of a record of lawful entry for 
permanent residence under the provisions of 
section 249 of the Immigration and National- 
ity Act. 


BEFORE THE ASSISTANT CoMMISSIONER 


Discussion: The applicant, a 36-year old single male, 
native and citizen of Germany, first entered the United 
States at New York, New York, on May 28, 1928, as a 
nonpreference quota immigrant for permanent residence. 
Since that date he has been absent from the United States 
on one occasion, about August 1, 1954, when he went to 
Canada and reentered at St. Albans, Vermont, about Au- 
gust 4, 1954. At the time of reentry, he falsely represented 
himself to be a native-born citizen of the United States 
and upon such claim gained entry. He was not then in 
possession of a reentry permit, border-crossing card, or 
other document authorizing his reentry into the United 
States as an alien. The applicant has served honorably 
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in the Armed Forces of the United States for two periods, 
each for approximately one year. 

An order to show cause was issued on May 3, 1956, charg- 
ing deportability under section 241(a)(2) of the Immigra- 
tion and Nationality Act in that he entered without in- 
spection. An expulsion hearing was accorded the applicant 
by a special inquiry officer on May 17, 1956, and resulted 
in a finding of deportability on the charge stated with the 
granting of voluntary departure and pre-examination. 
Neither of these privileges was pursued. 

On January 13, 1959, the applicant filed an application 
pursuant to the provisions of section 249 of the Immigra- 
tion and Nationality Act. Although there is a record of 
applicant’s lawful admission to the United States in 1928, 
the district director granted the application and ordered 
that a record be created showing the applicant as having 
been lawfully admitted to the United States for permanent 
residence on May 25, 1959. The district director then 
certified the order to the Regional Commissioner who ap- 
proved the order but has forwarded it to this office for 
review. 

The issue here involved is whether the provisions of 
section 249 are applicable to persons in whose cases there 
exists a prior record of lawful admission for permanent 
residence. Section 249 provides, inter alia: 

A record of lawful admission for permanent residence 
may, in the discretion of the Attorney General * * * be 
made in the case of any alien * * * if no such record 1s 
otherwise available * * * (Emphasis supplied.) 

A literal interpretation of the above-quoted provision 
would seem at first blush to preclude the applicability of 
section 249 to any person for whom a record of lawful entry 
ean be found. However, section 101(a) (20) of the act de- 
fines the term lawfully admitted for permanent residence 
as ‘‘the status of having been lawfully accorded the privi- 
lege of residing permanently in the United States as an 
immigrant in accordance with the immigration laws, such 
status not having changed’’ (emphasis supplied). It has 
been held that illegal reentry constitutes a change of status 
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in the case of an alien who had been a lawful permanent 
resident (Matter of M—, 5. I. & N. Dec. 642, 647). Hence, 
in such case no record of lawful admission is available 
within the meaning of section 249. 

Therefore, it is concluded that although an alien may have 
lawfully entered the United States for permanent residence, 
a subsequent illegal entry vitiates the prior record of law- 
ful admission, and if the alien is otherwise eligible, he may 
be granted the benefits of section 249. This finding is not 
inconsistent with the decision in Matter of S—,6 1. & N. 
Dec. 392, holding that the fact that the status of a per- 
son lawfully admitted for permanent residence may have 
changed by reason of his subsequent deportability does 
not preclude the exercise of the discretionary authority 
contained in section 212(c) of the act, notwithstanding the 
definition contained in section 101(a) (20) of the act. 

In the instant case the applicant has been found to be 
unlawfully in the United States but has established the 
requisite continuous residence in this country since prior 
to June 28, 1940. His departure in 1954 was not the re- 
sult of exclusion or expulsion proceedings and his absence 
was temporary (Matter of P—, A-4577395, Int. Dec. No. 
976). He also established that he is not a member of one 
of the excludable classes enumerated in section 249; that 
he is not ineligible to citizenship; and that he is a person 
of good moral character. He has established that he is 
eligible for the benefits of section 249. 

Orver: It is ordered that the order of the district direc- 
tor directing that a record of lawful admission for per- 
manent residence be created as of May 25, 1959, under the 
provisions of section 249 of the Immigration and National- 
ity Act, as amended, be and same is hereby approved. 
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Decision or Boarp or Immicration ApPEaLs, DEPARTMENT 
or Justice, 1v Matter of M— P—, Invert PRECEDENT 
Decision No. 1228. 


Marrer or M—P— 
In Deportation Proceedings 
A-2467230 


Decided by Board June 27, 1962 


Creation of record of lawful entry—Section 249, 1952 Act 
—Record of lawful admission for permanent residence 
still ‘‘available’? not withstanding subsequent deport- 
ability. 

Requirement in section 249 of 1952 Act that no record of 
lawful admission ‘‘is otherwise available’? precludes 
ereation of record of lawful admission for alien lawfully 
admitted for permanent residence in 1925 who last en- 


tered in 1957 and who became deportable in 1959. (Mat- 
ter of R—, 8 I. & N. Dee. 598, distinguished.) 


CHARGE: 


Order: Act of 1952—Section 241(a)(4) [8 U.S.C. 1251 
(a) (4)]—Convicted of crime in- 
volving moral turpitude within 5 
years after entry and sentenced 
for a year or more. 


Brrore THE Boarp 


Discussion: The respondent has been found deportable 
as an alien convicted of a crime involving moral turpitude 
committed within 5 years after entry and thereafter sen- 
tenced to confinement for a year or more (8 U.S.C. 1251 
(a)(4)). An appeal from the special inquiry officer’s order 
of deportation entered on June 1, 1959, was dismissed by 
this Board on October 23, 1959. The respondent now moves 
a reopening of the proceedings to receive an application 
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for adjustment of status under section 249 .of the Immi- 
gration and Nationality Act (8 U.S.C. 1259) and to peti- 
tion for waivers of his ineligibility under section 5 of the 
Act of September 11, 1957 (Public Law 85-316; 8 U.S.C. 
1182b). A memorandum in opposition to the motion has 
been submitted by the examining officer. 

The respondent, a native and national of Mexico, male, 
married, 60 years of age, last entered the United States 
through the port of San Ysidro, California, on or about 
September 25, 1957, following a one-day visit to Mexico. 
He was convicted on March 26, 1959, in the Superior Court 
of Los Angeles, California, for assault with a deadly weapon 
(section 245, California Penal Code) committed on Feb- 
ruary 3, 1959. He was sentenced on April 22, 1959, to con- 
finement in the California State Prison for a period not 
to exceed 10 years. It is alleged that the respondent will 
be released from the State Penitentiary on or about May 
7, 1962. 

The respondent is married to a lawful resident alien and 
is the father of one resident alien and 6 citizen children. 
He has resided in the United States since his lawful ad- 
mission for permanent residence at Hl Paso, Texas, on 
April 1, 1925. It is alleged in respondent’s motion that 
his wife and one minor child need his support. The family 
income is derived from a small bakery owned by the re- 
spondent. It is also alleged that the respondent’s wife 
cannot operate the bakery at a profit without the services 
of the respondent. 

The respondent rests his claim to eligibility for adjust- 
ment of his status under section 249, supra, on a decision 
by the Assistant Commissioner of the Immigration and 
Naturalization Service, Matter of R—, 8 I. & N. Dec. 598 
(March 9, 1960). The alien in Matter of R—, supra, origi- 
nally entered the United States as a nonpreference quota 
immigrant on May 28, 1928. He visited in Canada during 
August of 1954 and reentered at St. Albans, Vermont, on 
or about August 4, 1954. He falsely represented himself 
to be a citizen of the United States on the occasion of his 
reentry. 
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Section 249, supra, provides, inter alia, that the Attorney 
General, in his discretion, under certain conditions, may 
create a ‘“‘record of lawful admission for permanent resi- 
dence’’ for aliens who enter the United States prior to 
June 28, 1940, “if no such record is otherwise available.’’ 
(Emphasis supplied.) The Assistant Commissioner held 
in Matter of R—, supra, that no record of lawful admis- 
sion was available within the meaning of section 249 be- 
cause the alien’s illegal reentry on or about August 4, 1954, 
vitiates the prior record of lawful admission. The alien 
R— was permitted to adjust his immigration status under 
section 249 notwithstanding the fact that his original entry 
was for lawful permanent residence. 

The examining officer is of the opinion that Matter of 
R—, supra, is not controlling in this ease because the re- 
spondent’s last entry on or about September 25, 1957, is 
a lawful entry within the meaning of 8 CFR 211.1(b) (1). 
The examining officer reasons that the respondent’s ‘‘status 
has not changed’’ within the meaning of section 101(a) (20) 


of the Immigration and Nationality Act? (8 U.S.C. 1101 
(a)(20)) and, therefore, he cannot qualify under section 
249 because a record of his lawful admission for permanent 
residence is available. 


The respondent, on the other hand, maintains that the 
order of deportation now outstanding vitiates his prior 
entries for ‘‘lawful permanent residence’’ and, therefore, 
‘¢no such record is otherwise available’’ within the mean- 
ing of sections 249 and 101(a) (20), supra. He reasons 
that his ‘‘status having changed’’ to that of an unlawful 


1 This regulation provides in substance that a resident alien may 
reenter the United States after a temporary absence abroad not 
exceeding one year upon presentation of his Alien Registration Re- 
ceipt Card (Form I-151). 

2 Section 101 (a) (20), Immigration and Nationality Act, provides: 


The term “lawfully admitted for permanent residence” means 
the status of having been lawfully accorded the privilege of 
residing permanently in the United States as an immigrant in 
accordance with the immigration laws, such status not having 
changed. 
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resident alien, no record of lawful entry would be avail- 
able as of the date of his application for relief under sec- 
tion 249. 

The phrase ‘‘such status not having changed’’ as used 
in section 101(a)(20) of the Immigration and Nationality 
Act contemplates primarily aliens who have changed their 
status from immigrants to nonimmigrants. Matter of S—, 
61. & N. Dec. 392 (Atty. Gen., 1955). The status of an 
alien whose original and subsequent entries have been for 
“lawful permanent residence’’* does not change when he 
becomes excludable or deportable. Such an interpreta- 
tion would render ineffective any waivers of inadmissibility 
now provided by the immigration laws. Accordingly, a 
record of respondent’s admission for lawful permanent 
residence is available within the meaning of section 249, 
supra. The motion will be denied. 

We are unaware of any provision of the immigration 
laws which would permit the respondent to adjust his im- 
migration status while he remains in the United States. 
His status could be adjusted by the advance grant of per- 
mission to reapply for admission to the United States after 
deportation (8 U.S.C. 1182(a)(17)) and following his de- 
parture the respondent could seek a waiver of the criminal 
ground of exclusion under section 212(¢) of the Immigra- 
tion and Nationality Act (8 U.S.C. 1182(g)) when apply- 
ing for a visa with which to return to his family in the 
United States (8 CFR 212.2 and 212.7). An appropriate 
order will be entered. 

Orver: It is directed that the motion be and the same is 
hereby denied. 


3 This conclusion is in full accord with our decision in Matter of 
M—,5 1. & N. Dec. 642, where we held that an alien who had been 
admitted for permanent residence was considered to have had his 
status changed by a subsequent entry without inspection. 
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Decision or Boarp or Immicration AppEats, DEPARTMENT 
or Justice, xv Matter of P—C—, Interm PRECEDENT 
Decision No. 1230. 


Marrer or P—C— 
In Derorration Proceedings 
A-11431809 
Decided by Board July 6, 1962 


An alien who was lawfully admitted for permanent resi- 
dence in 1918 and who was found deportable in 1961 on 
grounds arising subsequent to such admission is in- 
eligible for creation of a record of lawful admission 
under section 249 since a record of lawful admission in 
his case is still available. 


CHARGES: 


Orpen: Section 241(a) (4) of the Immigration and Nation- 
ality Act (8 USC 1251(a)(4))—Two crimes in- 
volving moral turpitude, petty theft and at- 

tempted petty theft 


The case comes forward on appeal from the order of the 
special inquiry officer dated May 14, 1962, denying the 
motion to re-open to afford the respondent an opportunity 
to apply for adjustment of status under the provisions of 
Section 249 of the Immigration and Nationality Act. 

The record relates to a native and citizen of Mexico, 61 
years old, male, who first came to the United States in 
January 1914. His status in this country was adjusted by 
payment of head tax and there appears to be a record of 
his lawful admission for permanent residence on June 17, 
1918. He has lived in this country continuously with the 
exception of a 23 day visit to Mexico in October 1929. On 
September 12, 1961, after hearing, the respondent was 
found deportable under the provisions of Section 241(a) 
(4) of the Immigration and Nationality Act on the ground 
that he had been convicted of two crimes involving moral 
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turpitude not arising out of a single scheme of criminal 
misconduct, to wit (1) petty theft in violation of Section 
484 of the Penal Code of the State of California, on Febru- 
ary 20, 1951 in the Municipal Court of Oakland, California 
and (2) attempted petty theft on March 29, 1938, in the 
Municipal Court of Oakland, California; and was granted 
the privilege of voluntary departure in lieu of deportation, 
with the further order that if he failed to depart as re- 
quired, the privilege of voluntary departure would be with- 
drawn without further notice and the respondent would be 
ordered deported on the charge contained in the Order to 
Show Cause. 


Thereafter, in April 1962, counsel for the respondent sub- 
mitted a motion to the special inquiry officer for reopening 
of the deportation proceedings to permit submission of an 
application for a change of status to that of a permanent 
resident under Section 249 of the Immigration and Nation- 
ality Act. Although counsel concedes that the respond- 
ent did in fact enter the United States for permanent law- 


ful residence, he points out it has been determined in the 
deportation proceedings that he is not at this time a lawful 
permanent resident of the United States. He argues that 
the respondent’s record of entry has in effect been nulli- 
fied by acts committed by him since entry, and that Section 
949 was enacted to make available a means of adjusting 
status for an alien who has no effective and subsisting rec- 
ord of lawful admission. In connection with the appeal 
counsel has filed a brief in which he repeats these argu- 
ments and in addition, urges that although the respondent 
was once lawfully admitted for permanent residence, either 
in 1914 or nunc pro tune in 1918, he does not now have a 
status which entitles him to depart from the United States 
and reenter, to apply for United States citizenship or to: 
take advantagg of any other privilege normally available 
to a lawful permanent resident; that he does not have an 
effective subsisting useable status as an alien lawfully ad- 
mitted for permanent residence who has not subsequently 
committed acts which would render him subject to deporta- 
tion; and that the phrase in Section 249 ‘if no such record: 
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is otherwise available’? means there must be available to 
a Section 249 applicant a record of admission for perma- 
nent residence as fully effective as on the day he was law- 
fully admitted. 

The special inquiry officer denied the motion to reopen 
for adjustment of status under Section 249 of the Immigra- 
tion and Nationality Act on the ground that in the instant 
case, a record of respondent’s lawful admission for per- 
manent residence is available and consequently he would 
not come within the purview of Section 249. In addition, 
the special inquiry officer cited Matter of S,6 I&N Dec. 392, 
in which the Board held that the status of one lawfully ad- 
mitted for permanent residence is not vitiated by the fact 
that he may subsequently have become deportable. 

Section 249 of the Immigration and Nationality Act, as 
amended by the Act of August 8, 1958, (Public Law 85-616, 
72 Stat. 546) } provides as follows: 


A record of lawful admission for permanent residence 
may, in the discretion of the Attorney General and 
under such regulations as he may prescribe, be made 
in the ease of any alien, as of the date of the approval 
of his application or, if entry occurred prior to July 1, 
1924, as of the date of such entry, if no such record is 
otherwise available and such alien shall satisfy the 
Attorney General that he is not inadmissible under Sec- 
tion 212(a) insofar as it relates to criminals, procurers 
and other immoral persons, subversives, violators of 
the narcotics laws or smugglers of aliens, and he estab- 
lishes that he—- 


(a) entered the United States prior to June 28, 1940; 

(b) has had his residence in the United States con- 
tinuously since such entry ; 

(ec) is a person of good moral character; and 

(d) is not ineligible to citizenship. 


18 USC 1259 (C.A. P.P. 1961). 
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The predecessor statute to Section 249 was the Act of March 
2, 1929; its purpose was to provide relief for aliens who 
entered the United States prior to July 1, 1924, (now June 
28, 1940) where there was inability to locate a record of their 
permanent admission in conformity with the immigration 
law at the time of their entry. The Act of June 29, 1906, 
required that a registry be made of certain facts concern- 
ing each alien arriving in the United States and that ‘“‘a 
certificate of such entry with the particulars thereof’’ be 
granted to each alien. Section 249, and its predecessor 
statutes, was passed in order to permit the naturalization, 
at the discretion of the government, of aliens who did not 
possess this certificate of registry—a certificate which was 
required for naturalization. In short, Section 249 is an 
ameliorative provision; it appears to have been designed to 
aid a person who has formed a substantial tie to the United 
States and who should not be automatically denied naturali- 
zation because of his inability to furnish the certificate.” 

The amendments adopted in 1958 have enlarged the im- 
pact and significance of the registry proceeding and have 
expanded the number who can qualify. The major revision 
in 1958 advanced the cut off date to June 28, 1940, (the ef- 
fective date of the Alien Registration Act of 1940, 54 Stat. 
670) and eliminated the complete disqualification of those 
subject to deportation. Instead, the 1958 Amendment dis- 
qualified only those inadmissible for certain aggravated 
grounds specified therein. Elimination of the disqualifi- 
cation of deportables has made this procedure for admin- 
istrative adjustment of status available to many who previ- 
ously were deportable as overstayed nonimmigrants or as 
illegal entrants. 

The 1952 Act in its original form, and prior enactments, 
barred relief to aliens who were deportable. This limita- 
tion was revised by the 1958 Amendment, which withholds 


2 Sit Jay Sing v. Nice, 182 F. Supp. 292 (N.D. Cal., S. D. 1960) 
aff'd 287 F. 2d 561 (C.A. 9, 1961); 2 U.S. Code Cong. Adm. News 
(85th Cong. 2d Sess., 1958) p. 3349. 

3 Gordon & Rosenfield, Immigration Law and Procedure (1959) 
Section 7.6, p. 735. 
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registry only from aliens who are inadmissible to the United 
States on criminal, prostitution, subversive, narcotics, or 
aliens smuggling grounds. This means that relief is avail- 
able to aliens, otherwise qualified under the statute, who 
are deportable for entry without proper inspection or docu- 
ments or who overstayed the period or violated the terms 
of temporary entry.* 

The statutory requirement in Section 249 as amended, 
that there be no record of a lawful admission, is satisfied 
when there exists a record of admission which however is 
not lawful, ab initio as when an alien is admitted in a non- 
quota immigrant status to which he was not entitled.® 

Such a situation, however, does not apply to the instant 
ease, where the requirement in the statute, that there be 
no record of a lawful admission, has not been met because 
there does exist such a record of lawful admission and the 
respondent has thereafter become subject in deportation 
on grounds arising subsequent to such admission. The fact 
that an alien lawfully admitted for permanent residence 
subsequently became deportable for causes arising after 
entry does not prevent the exercise of the discretion con- 
tained in Section 212(c) of the Immigration and Nation- 
ality Act, which deals with discretionary relief for an alien 
lawfully admitted for permanent residence, for the reason 
that the status of such an alien did not change because of 
his subsequent deportability.© It has been held that a 
record of prior lawful admission did not preclude an ad- 
justment of immigration status under Section 249 where 
such record of lawful admission existed but was vitiated by 
by a subsequent illegal entry, but in that case it was pointed 
out that the alien’s departure and subsequent illegal entry 
without inspection was not the result of exclusion or ex- 
pulsion proceedings, his absence was temporary, and he 


4 Idem, p. 738. 


5 Matter of S, 8 I&N Dec. 288; cf. Matter of R—E—, Int. Dec. 
No. 1110, where Section 212(c) could not be used to aid a Section 
249 adjustment where no record of entry could be found. 


6 Matter of S, 6 I1&N Dec. 392. 
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was not a member of one of the excludable classes enumer- 
ated in Section 249.7 

In the instant case, the application for registry pursuant 
to Section 249 of the Immigration and Nationality Act, as 
amended, is not available for the reason that there exists a 
record of lawful entry which has not been vitiated by the 
respondent’s subsequent deportability on criminal grounds. 
The appeal from the order of the special inquiry officer 
denying the motion to reopen under the provisions of Sec- 
tion 249 of the Immigration and Nationality Act, as 
amended, will be dismissed. 

Orper: It is ordered that the appeal be and the same is 
hereby dismissed. 


™ Matter of R, 8 IKN Dec. 598. 


APPELLANT'S REPLY BRIEF 


ee ere 


ee ee 


‘Anited Ptates Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,140 


RUSSELL BUFALINO, 
Appellant, 


ROBERT F. KENNEDY, 
Attorney General of the United States, 


Appellee. 


APPEAL FROM THE UNITED STATES DiSTRICT COURT 
FOR THE DiSTRICY OF COLE MBIA 


JACK WASSERMAN 
DAVID CARLINER 


Warner Building 
Washington 4, D. C. 


Attorneys for Appellant. 


APPELLANT IS STATUTORILY ELIGIBLE FOR 
REGISTRY AND APPELLEE MAY NOT RAISE 
THIS ISSUE FOR THE FIRST TIME ON APPEAL 


APPELLANT IS ENTITLED TO A TRIAL OF 
HIS PREJUDGMENT ALLEGATIONS 


CITATIONS 
Cases: 


Bendezyck v. Finucane, 342 U.S. 76 (1951) 
Cockrane v. Kansas, 316 U.S. 255 (1942) 


Consumers Power Co. v. Nash, 
164 F. 2d 657 (C.A. 6, 1947) 


Holiday v. Johnston, 313 U.S. 342, 350 (1941) 


Matter of K--, Interim Decision No. 1225 
(June 15, 1962), Board of Immigration Appeals 


Matter of M--, 5 I & N Dec. 642, 647 


Matter of M-P--, Interim Decision 1228, Board of 
Immigration Appeals i 


Matter of Preciado-Castillo, Interim Decision 1230, 
Board of Immigration Appeals 


Matter of R--, 8 I & N Dec. 598 (1960) 


People v. Richetti, 302 N.Y. 290, 298, 
97 N.E. 2d 908 (1951) 


Price v. Johnston, 334 U.S. 266 (1948) 
Shaughnessy v. Accardi, 349 U.S. 280 (1955) 


Stewart v. Overholzer, 186 F. 2d 339, 342 
(C.A. D.C., 1950) é 


Stone v. Stone, 136 F. 2d 761, 763 
(C.A. D.C., 1943) 


Traders and General Insurance Co. v. Powell, 
177 F. 2d 660 (C.A. 8, 1947) 


Universal Oil Co. v. Root Refining Co., 
328 U.S. 575 (1946) 


U.S. ex rel. Accardi v. Shaughnessy, 
347 U.S. 260 (1954) 


United States ex rel. Marcello v. Ahrens, 
113 F. Supp. 22, 26 (E.D. La., 1953), affirmed 
212 F. 2d 830, 839 (C.A. 5, 1954) 


United States v. Morgan, 313 U.S. 409 (1941) 
United States v. Morgan, 346 U.S. 502 (1954) 


United States v. Tucker Truck Lines, 344 U.S. 33, 37 
(1952) - : 


Waley v. Johnston, 316 U.S. 101, 104 (1942) 
Walker v. Johnston, 312 U.S. 275, 285, 287 (1941) . 


Statutes and Regulations: 


Code of Federal Regulations: 
8 CFR 3.2, 1962 Supp. 


8 CFR 7.1(10), 1958 Ed. 
8 CFR 103 (e), 1962 Supp. 


United States Code: 
8 U.S.C. 1254 
8 U.S.C. 1259 


Miscellaneous: 


Gordon and Rosenfield, Immigration Law and Procedure, 
p. 737 : : 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,140 


RUSSELL BUFALINO, 


Appellant, 


Vv. 


ROBERT F. KENNEDY, 
Attorney General of the United States, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF 


This reply brief is devoted to the issues of prejudgment and 
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I 


APPELLANT IS STATUTORILY ELIGIBLE FOR 
REGISTRY AND APPELLEE MAY NOT RAISE 
THIS ISSUE FOR THE FIRST TIME ON APPEAL 


On March 10, 1961, appellant filed an application for the grant of 
permanent residence (registry) pursuant to 8 U.S.C. 1259. Appellant 
had entered the United States for permanent residence in 1914 and had 
resided here continuously except for a seven day absence in 1956 when 
he reentered illegally without documents (J.A. 26). 


The Regional Commissioner found as follows (J.A. 27): 


"There is no dispute on the issue of residence. Although 
the applicant has departed from the United States on at 
least two occasions during the period for which continu- 
ous residence must be established, his departures were 
not the result of exclusion or expulsion proceedings and 
his absences from the United States were temporary. 
Therefore, it is concluded that he has resided continu- 
ously in the United States since a date prior to June 28, 
1940 (8 I & N Dec. 167)." 

This view is in conformity with the principle that: 

"The statute does not require actual physical presence in 
the United States during the entire period. Temporary 
absences, without an abandonment of residence in the 
United States, will not preclude establishment of the re- 
quired continuous residence.” Gordon and Rosenfield, 


Immigration Law and Procedure, p. 737. 
Appellee would reword the statute to require actual physical pre- 
sence since prior to June 28, 1940, instead of residence which Congress 


prescribed. 


Significantly, where Congress desired actual physical presence it 
so stated. 8 U.S.C. 1254. Here, entry prior to June 28, 1940, is de- 
manded followed by continuous residence since such entry. 8 U.S.C. 
1259. The statute does not bar reentries after June 28, 1940. 


The objection by appellee that appellant made an entry after 1940 
or that he did not have continuous residence since prior to June 28, 1940, 
is, therefore, completely without merit. 
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Appellee also claims that appellant is not statutorily eligible for 
registry in view of his residence created in 1914. Reliance is placed 
upon 1962 decisions of the Board of Immigration Appeals, Matter of 
M-P-, and Matter of Preciado-Castillo, known as Interim Decisions 
Nos. 1228 and 1230, respectively. Both of these decisions cite and dis- 
tinguish Matter of R, 8 I & N Dec. 598 (1960), which controls the instant 
case. In Matter of R, supra, an alien entered lawfully in 1928 and there- 
after illegally in 1954 after a four day visit to Canada. The Assistant 
Commissioner held that the illegal reentry in 1954 rendered the alien 
eligible for registry. He stated that: 


"It has been held that an illegal reentry constitutes a change 
of status in the case of an alien who had been a lawful per- 
manent resident (Matter of M---, 51 & N Dec. 642, 647). 
Hence, in such case no record of lawful admission is avail- 
able within the meaning of Section 249. (8 U.S.C. 1259). | 


"Therefore, it is concluded that although an alien may have 
lawfully entered the United States for permanent residence, 
a subsequent illegal reentry vitiates the prior record of 
lawful admission, and if the alien is otherwise eligible, he 
may be granted the benefits of Section 249." 


In the instant case, Bufalino reentered illegally in 1956. | His case 


is squarely within Matter of R, a decision which the Board of Immigra- 
tion Appeals recognized as still controlling in Interim Decisions 1228 
and 1230. Moreover, the Regional Commissioner considered appellant 


statutorily eligible for registry. | 


Finally, we note that it is not appropriate for appellee to claim 
now for the first time upon appeal that appellant is not statutorily eli- 
gible for relief under 8 U.S C. 1259. This issue was not raised below 
and it was not raised administratively. It can no longer be raised ad- 
ministratively. Under Matter of K--, Interim Decision No. 1225 (June 
15, 1962), it has been held that the Regional Commissioner's decision 
is now considered pursuant to 8 C.F.R. 3.2 (1962 Supp.), the decision 
of the Board of Immigration Appeals and subject to reopening only for 
newly discovered facts. An issue of law may not be the basis for re- 


consideration administratively. 
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Administrative finality and fairness requires that issues be raised 
at the agency level before they are litigated in the courts. United States 
v. Tucker Truck Lines, 344 U.S. 33, 37 (1952), declares: 


"Simple fairness to those who are engaged in the task of 
administration, and to litigants, requires as a general 
rule that courts should not topple over administrative 
decisions unless the administrative body not only has 
erred, but has erred against objection made at the time 
appropriate under its practice.” 


It is a matter of simple fairness that Matter of R should not be 


overruled by the courts before request for such action is made adminis- 
tratively. It is a matter of simple fairness that appellee should now be 
precluded from raising an issue which was not presented in timely and 


proper fashion at the agency level. 


Il 


APPELLANT IS ENTITLED TO A TRIAL 
OF HIS PREJUDGMENT ALLEGATIONS 
The issue posed by this appeal is not whether high officials of the 

Department of Justice may be called as witnesses but whether the com- 
plaint states a cause of action warranting a trial. The cases cited by 
appellee fail to distinguish between stating a cause of action involving 
prejudgment and the right to subpoena witnesses to prove such cause of 
action. No witnesses have been subpoenaed herein. Whether prejudg- 
ment may be established with or without the testimony of high Justice 
Department officials was not before the Court below. No answer has 


been filed herein and the question of witnesses is still premature. 


Appellee relies upon United States ex rel. Marcello v. Ahrens, 
113 F. Supp. 22, 26 (E.D. La., 1953), affirmed 212 F.2d 830, 839 (C.A. 5, 
1954). His reliance is misplaced. The Court of Appeals there declared 
with reference to the issue of prejudgment: 
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"In the present case appellant was given an opportunity 
to establish the allegations of his petition and made no | 
effort to do so. In this situation he cannot be heard to | 
complain.” 212 F.2d at 839. 


It was for this reason that in Marcello's case there was no evidence 
dehors the record. Marcello's counsel offered none. Here, we seek the 
opportunity to establish the allegations of our complaint. Unlike the 
Marcello case, here we have a specific allegation that the administra- 


tive decision was dictated - that it was not the product of the free exer- 


cise of discretion by those to whom the power was delegated. (Par. 53 


of Complaint, J.A. 9). 


The comments of Professor Davis quoted in note 4 of the Govern- 
ment's brief serve to emphasize the confusion of appellee. Professor 
Davis distinguishes between a cause of action asserting prejudgment and 
the taking of testimony probing the mental process of administrators. 
His objection is to the latter. The Government invokes objections to the 
probing of the mental process of administrators to require the dismis- 
sal of all causes of action claiming prejudgment. | 


The Fourth Morgan case [United States v. Morgan, 313 U S. 409 
(1941)] itself distinguishes between these two situations. After ruling 
that the Secretary of Agriculture was not in fact biased, the Court dis- 
approved the probing of his mental process in the making of adjudica- 
tions. In the Fourth Morgan case, however, there was a denial of bias 
and proof supporting such denial. Here, not even a denial has been in- 
terposed. | 

Finally, the presumption of regularity does not preclude stating or 
proving a valid cause of action on prejudgment. It did not in U.S. ex rel. 
Accardi v. Shaughnessy, 347 U.S. 260 (1954), which appellee would over- 
rule or completely disregard. The presumption of regularity of judg- 
ments does not prevent subsequent attack many years later in coram 
nobis proceedings. United States v. Morgan, 346 U.S. 502 (1954). The 
presumption of regularity does not destroy the right to a trial of the 
issues in such circumstances. | 
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"A presumption of regularity exists only until contrary 
substantial evidence appears. *** It forces the oppos- 
ing party (defendant here) to go forward with proof but, 
once he does go forward, the presumption is out of the 
case. *** We do not think that a presumption of regu- 
larity can serve to settle without trial what otherwise 
would be a plain dispute of facts." People v. Richetti, 
302 N.Y. 290, 298, 97 N.E. 2d 908 (1951). 


To the same effect, Judge Miller observed in Stone v. Stone, 136 


F.2d 761, 763 (C.A. D.C., 1943): 


In an action which challenges the conduct of a public 

officer, a presumption of law is indulged in his favor 

that his official duties were properly performed. Like 

other such presumptions, it disappears as soon as Ssub- 

stantial countervailing evidence is introduced.” 

Accord: Consumers Power Co. v. Nash, 164 F.2d 657 (C.A. 6, 
1947): Traders and General Insurance Co. v. Powell, 177 F.2d 660 (C.A. 


8, 1947). 


Evidence dehors the record is admissible to set aside a fraudulent 
judgment. Bendczyck v. Finucane, 342 U.S. 76 (1951); Universal Oil Co. 


v. Root Refining Co., 328 US. 575 (1946). Proof dehors the record is 


traditionally considered acceptable to show lack of due process in crimi- 
nal cases. Waley v. Johnston, 316 US. 101, 104 (1942); Cockrane v. 
Kansas, 316 U.S. 255 (1942); Price v. Johnston, 334 U S. 266 (1948). It 
is evident that an administrative record in an immigration case is no 
more sacrosanct than a criminal adjudication. The novel and unusual 
doctrine advocated by appellee that the Regional Commissioner's de- 
cisions are not subject to attack dehors the record cannot be sustained. 


Rebuttable presumptions do not preclude the development of facts 
or trials of issues of fact. Courts "cannot make factual determinations 
which may be decisive of vital rights where the crucial facts have not 
been developed” Price v. Johnston, 334 U.S. 266, 291 (1948). See also: 
Walker v. Johnston, 312 U.S. 275, 285, 287 (1941); Stewart v. Overholzer, 
186 F.2d 339, 342 (C.A. D.C., 1950). The doctrine applies and requires 
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a judicial hearing even though the appellate court might consider the 


allegations improbable or incapable of proof. Holiday v. J ohnston, 313 
U.S. 342, 350 (1941); Waley v. Johnston, 316 U.S. 101 (1942). 


Both U.S. ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954), and 
Shaughnessy v. Accardi, 349 U S. 280 (1955), require a trial of the issue 


of prejudgment. The dissent in the latter decision would do so without 
probing the mental process of adjudication officials, As in the Accardi 
cases, here discretion was lodged by regulations (8 C.F.R. 7.1(10), 1958 
Ed.; 8 C.F.R. 103(e), 1962 Supp.) in a subordinate official, the Regional 
Commissioner. (Unlike the Accardi cases, he was vested with investi- 
gating and prosecuting as well as adjudicating functions.) As in the 
Accardi cases it is claimed here that superior officers did precisely 
what the regulations forbid — dictating the Regional Commissioner's 
decision. These regulations have the force and effect of law. ‘The charge 
of their violation states a cause of action requiring a trial. U.S. ex rel, 
Accardi v. Shaughnessy, 347 U S. at 265, 266 (1954). 


In the instant case, appellant was never accorded the right to in- 
troduce countervailing evidence to rebut the presumption of regularity. 
Appellee would convert it into an irrebuttable and conclusive presump- 
tion. We submit that unless U.S. ex rel. Accardi v. Shaughness , 347 
U.S. 260 (1947), is no longer the law, appellant is entitled to atrial. The 
judgment below should be reversed. 

Respectfully submitted, 
| 

JACK WASSERMAN 

DAVID CARLINER 


Warner Building 
Washington 4, D.C. 


Attorneys for Appellant | 
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APPELLEE’S PETITION FOR REHEARING 


Comes now appellee by his attorney, the United States 
Attorney for the District of Columbia, and respectfully 
petitions for a rehearing of this case. 


THE CASE 


On June 6, 1963 this Court reversed the summary judg- 
ment the District Court had granted in appellee’s favor. 
Tho opinion of this Court indicates that the reversal turned 
exclusively upon an issue of claimed ‘‘prejudgment’’ raised 
by appellant. This Court has concluded that under the 
Accardi decision, 347 U.S. 260 (1954), appellant is entitled 
to the opportunity to try to prove his ‘‘prejudgment”’ claim 
by trial of the matter in the District Court. 

The present litigation involves judicial review of admin- 
istrative action. Appellee’s delegates denied two applica- 
tions appellant, a deportable alien, filed seeking discre- 
tionary relief from deportation. Appellant is here chal- 
lenging those administrative denials of his applications. 
This Court’s ruling holds it is error to consider the factual 
allegations, on which appellant rests bis ‘‘prejudgment”’ 
claim, to be too insubstantial to require a hearing thereon. 


(1) 


GROUNDS FOR REHEARING 


We believe rehearing is warranted on the following 
grounds: 


1, The doctrine of exhaustion of administrative rem- 
edies—properly applied—bars appellant from raising any 
issue of ‘‘prejudgment’’ here. Appellant failed to pre- 
serve it in the course of the administrative proceedings 
accorded him on his applications for discretionary relief 
from deportation. His waiver of this objection by failure 
to preserve it administratively was not briefed or argued. 
Nor does it appear the bar of the exhaustion doctrine was 
considered by this Court. Nor was it raised or considered 
by the Supreme Court in the Accardi case. Accordingly, 
this Court should now consider the operation of the ex- 
haustion doctrine upon appellant’s maintenance of his 
“prejudgment” claim in this litigation. 


2. Alternatively, even assuming arguendo the exhaus- 
tion doctrine does not bar appellant from raising the ‘‘pre- 
judgment’’ issue in this litigation, its application at least 
ealls for this Court to direct remand of the case to the 
Agency, rather than to the District Court, with instruc- 
tions to reopen the administrative proceedings, hold a hear- 
ing on the ‘‘prejudgment”’ claim, and conduct further pro- 
ceedings appropriate in the circumstances. Supreme 
Court decisions support such a remand to the Agency. Re- 
cent decisions of this Court since Accardi clearly indicate 
that initially the proper forum for taking evidence on and 
resolving issues of ‘‘prejudgment”’ or like claim of dis- 
qualifiaction is the Agency, not the District Court. This 
aspect of the exhaustion doctrine was also not raised or 
considered by the Supreme Court in Accardi. Therefore, 
this Court should now consider altering its directions to 
the District Court so as to provide for remand to the 
Agency as suggested herein. 


SUPPLEMENTAL FACTS 


As noted in our original brief on this appeal (at pp. 
2-3), the Court of Appeals for the Third Cireuit in Bufa- 
lino v. Holland, 277 F.2d 270 (1960), affirmed the validity 
of the final Order of Deportation issued against appellant, 
as well as the denials of several applications appellant filed 
for discretionary relief under the immigration law. In 
that prior round of litigation, appellant claimed the 
notoriety given his attendance at a meeting held at Apala- 
chin, New York on November 14, 1957 had been prejudi- 
cially noticed in his deportation proceedings. The Third 
Circuit, in rejecting the contention, ruled that ‘‘there was 
no evidence to support”’ the claim. 277 F.2d at 281. 

That first round of judicial review litigation ended on 
October 17, 1960 when the Supreme Court denied certiorari. 
364 U.S. 863. Appellant then filed on October 20, 1960 the 
application? for temporary stay of deportation to Italy on 
claim of physical persecution, under Section 243(h) of the 
Immigration and Nationality Act, 8 U.S.C. 1253(h), on 
which the present litigation was originally bottomed. (Hx. 
A-7.) 

An administrative interrogation of appellant was con- 
ducted on his Section 243(h) application by a Special In- 
quiry Officer on November 21, 1960. Appellant’s counsel 
moved for continuance of the interrogation. This motion 
was based on the claim that ‘‘by reason of press releases, 
public and private statements made both by the [then-] 
Attorney General and the [then-] present Commissioner 
of Immigration and Naturalization * * * I feel Mr. Bufalino 
cannot secure a fair hearing in connection with this appli- 
cation or fair consideration by the Service.’’ Appellant’s 
counsel then explained that appellant was ‘‘not asking 
for an indefinite continuance’’, but ‘‘merely for a continu- 
ance until the new administration takes office so that this 
case can be considered without the prejudice created by 


1 Hereinafter referred to as appellant’s “Section 243(h) applica- 
tion.” 
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the [then-] present Commissioner and the (then-] present 
Attorney General.’’? (Ex. A-7, Tr., pp. 2-6.) 

Appellant’s counsel made it clear that this motion was 
not intended to cast ‘‘any reflection on the integrity of the 
Special Inquiry Officer for whom I [counsel] have a very 
high regard but I feel that the evil of what the Attorney 
General has done and the Commissioner has done in con- 
nection with Mr. Bufalino personally warrants this conclu- 
sion.’? (Ex. A-7, Tr., p. 2.) 

Appellant’s counsel submitted documents in support of 
this motion, and in support of appellant’s basic claim his 
notoriety as an undesirable racketeer would result in his 
being persecuted if deported to Italy. These included De- 
partment of Justice releases, public statements by the At- 
torney General, newspaper articles, and an excerpt from 
a memorandum submitted to Congress by the Immigration 
and Naturalization Service. (Ex. A-7, Tr., pp. 2-6.) 

The Special Inquiry Officer denied appellant’s motion 
for continuance on two grounds. (Only the first is mate- 
rial here.) The Special Inquiry Officer asserted on the 
record that he had no bias or prejudice in the case, that he 
would ‘‘in no way * * * be influenced by any of the docu- 
ments * * * presented’’, and that he would make his ‘‘ree- 
ommendation fairly upon the results of the interrogation 
and the evidence considered in this case.’’ (Ex. A-7, Tr., 
p. 6.) 

Appellant did not file any motion to disqualify the Spe- 
cial Inquiry Officer for ‘‘prejudgment”’ or other bias or 
prejudice. Nor did he file any affidavit of bias and prej- 
udice, looking to the Special Inquiry Officer’s disqualifica- 
tion to act in the matter. 

In support of only his basic claim his deportation to Italy 
would result in physical persecution, appellant submitted 
interrogatories to the Attorney General or his delegate hav- 
ing knowledge seeking to establish the facts as to issuance 
of Department of Justice press releases, Attorney General 
statements, etc., and whether information as to his having 
been branded a notorious racketeer had been communicated 
directly or indirectly to the Italian government. He also 
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sought other interrogatories and subpoenas with a view to 
establishing his notoriety as a racketeer, and the ‘‘atmos- 
phere of hostility’? and the conditions he would encounter 
if deported to Italy. (Ix. A-7, Tr., pp. 16-20.) 

The Special Inquiry Officer filed his Discussion and Ree- 
ommendation in the case on January 23, 1961. In his Dis- 
cussion, the Special Inquiry Officer considered appellant’s 
requests for interrogatories and subpoenas only in relation 
to appellant’s basic claim he would be subject to physical 
persecution if deported to Italy. The Special Inquiry Of- 
ficer ruled in that connection (inter alia) that the evidence 
appellant sought to develop thereby would be cumulative 
and immaterial. He denied the requests. And he recom- 
mended that appellant’s Section 243(h) application be 
denied. (Ex. A-7.) 

Under the regulations then in effect the Regional Com- 
missioner, Southeast Region, Immigration and Naturaliza- 
tion Service, acted as the delegate of the Attorney General 
in the matter. Appellant and his counsel were notified that 
the Regional Commissioner would enter the order in the 
case. And they were informed that any representations 
submitted on or before January 30, 1961 would be accepted 
and attached to the record. (Ex. A-7.) 

Appellant’s counsel by letter dated January 26, 1961 in- 
dicated that written representations would be submitted 
to the Regional Commissioner. And he requested oral argu- 
ment of the matter before the Regional Commissioner. (Ex. 
A-7.) 

Appellant’s counsel submitted a written ‘‘Brief in Sup- 
port of Application’’ on February 2, 1961. This brief was 
limited to the merits of the Section 243(h) application. 
No point was raised therein as to the Special Inquiry Of- 
ficer’s denial of a continuance. No motion was filed to dis- 
qualify the Regional Commissioner for ‘‘prejudgment’’ or 
other bias or prejudice. Nor was any affidavit of bias and 
prejudice filed, looking to disqualification of the Regional 
Commissioner to act in the matter. (Ex. A-7.) ; 

Appellant and his counsel appeared at the oral argument 
before the Regional Commissioner. The memorandum made 
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relative to that oral argument states that “the substance 
of the argument presented was a restatement of the argu- 
ment”’ in the brief which had been filed. There is no in- 
dication that appellant raised any claim of ‘‘prejudgment”’ 
or other bias or prejudice, with a view to having the Re- 
gional Commissioner disqualified to act in the matter. (Ex. 
A-7.) 

By decision entered February 14, 1961, the Regional Com- 
missioner determined that appellant’s Section 243(h) ap- 
plication is without merit, and denied a stay of deporta- 
tion. (Ex. A-7.) 

The present judicial review proceedings were instituted 
by appellant on February 14, 1961. In his original com- 
plaint, appellant sought judicial review, solely on the merits, 
of the Regional Commissioner’s denial of his Section 243(h) 
application. He raised no claim of ‘‘prejudgment”’ in that 
original complaint. A temporary restraining order was 
issued on February 14, 1961. Anda preliminary injunction 
was sought to restrain appellant’s deportation while the 
litigation was pending. 


On February 21, 1961 appellant filed an ‘‘ Amended Com- 
plaint’’ in this lawsuit. He therein added his claim of 
‘“‘prejudgment,’’ which he denominated ‘‘Second Cause of 
Action.”’ 


Paragraphs 25-31 of the amended complaint incorporated 
the allegations appellant had originally advanced in sup- 
port of the motion for continuance he had made at the Sec- 
tion 243(h) interrogation. Paragraphs 32-35 contained al- 
legations with respect to actions taken by the defendant 
Attorney General, both before and after he took office as 
Attorney General. And paragraphs 36-39 in substance 
charged that the Regional Commissioner had knowledge of 
these matters, that he was thereby precluded from exercis- 
ing the discretion vested upon him by the Immigration and 
Nationality Regulations in connection with his acting upon 
appellant’s Section 243(h) application, and that therefore 
appellant’s case had been ‘¢prejudged.”’ 

The temporary restraining order obtained in this law- 
suit was extended by consent until March 24, 1961. On 
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March 13, 1961 appellant administratively filed his ap- 
plication? for grant of permanent resident status (reg- 
istry), under Section 249 of the Immigration and Nationality 
Act, 8 U.S.C. 1259. As discussed below, this application 
later also came to be involved in the present litigation. 

On March 17, 1961 appellee filed a motion for summary 
judgment and opposition to appellant’s motion for prelim- 
inary injunction in the present litigation. Joined with those 
pleadings was appellee’s Suggestion to the District Court: 
(1) Informing the Court that appellant had filed a Section 
249 application, which was then pending administratively ; 
(2) Suggesting that appellant be required to exhaust all 
administrative remedies available to him before the Court 
finally ruled in the ease; and (3) Indicating that if the Court 
required appellant to exhaust all his administrative rem- 
edies, appellee would not persist in opposing a prelimi- 
nary injunction. 

Pursuant to appellee’s Suggestion, a consent order was 
entered into on March 22, 1961, remanding the case for fur- 
ther administrative proceedings, and granting a prelimi- 
nary injunction. Under the terms of the remand, appel- 
lant was required in good faith to prosecute to conclusion 
the Section 249 application, and any further applications 
for diseretionary relief he might choose to file. He was 
also required to submit for consideration ‘‘any further 
evidence’’ he desired to submit in connection with his Sec- 
tion 243(h) application. The consent order provided that 
it would ‘‘in no wise prejudice plaintiff’s [appellant’s] 
procedural and other objections which he raised in connec- 
tion with the processing of his [Section 243(h)] application 
for stay of deportation on claim of physical persecution, 
assuming that the administrative reprocessing of the appli- 
cation fails to eliminate the basis therefor.’’ 


As for appellant’s Section 249 application: The District 
Director, Immigration and Naturalization Service, Phila- 


2 Hereinafter referred to as appellant’s “Section 249 applica- 
tion.” 
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delphia, Pennsylvania, was charged by the regulations then 
in effect with the duty, as the Attorney General’s delegate, 
to take the initial action upon that application. Appel- 
lant filed no motion to disqualify the District Director for 
‘‘prejudgment”’ or other bias or prejudice. Nor was any 
affidavit of bias and prejudice filed, looking to disqualifi- 
cation of the District Director to act in the matter. (Ex. 
A-1.) 

The District Director by letter decision dated July 21, 
1961 denied appellant’s Section 249 application. Appel- 
lant was notified therein that an appeal might be taken to 
the Regional Commissioner. Appellant appealed and oral 
argument was arranged in the matter before the Regional 
Commissioner, Southeast Region, Immigration and Natu- 
ralization Service. (Ex. A-1.) 

Appellant filed no motion to disqualify the Regional 
Commissioner for ‘‘prejudgment”’ or other bias or preju- 
dice. Nor was any affidavit of bias and prejudice filed, 
looking to disqualification of the Regional Commissioner 

to act in the matter. (Ex. A-1.) 

By decision entered September 7, 1961, the Regional 
Commissioner considered appellant’s Section 249 applica- 
tion on the merits, and affirmed the District Director’s 
denial. (Ex. A-1.) 

Appellant’s counsel by letter dated September 14, 1961 
requested that, pursuant to 8 C.F.R. 9.2 (as then in effect), 
the Assistant Commissioner, Examinations, Central Office, 
Immigration and Naturalization Service, Washington, 
D. C. have the case certified to his office for review. Ap- 
pellant urged therein that the Regional Commissioner’s 
decision was in error and should be reversed. But appel- 
lant failed to advance any contention that the Regional 
Commissioner or the Assistant Commissioner be disquali- 
fied on the ground of ‘‘prejudgment’’ or other bias or 
prejudice. By letter dated September 20, 1961, the Assist- 
ant Commissioner concluded that certification of the case 
was not warranted. (Ex. B.) 

As for appellant’s Section 243(h) application: The ad- 
ministrative proceedings thereon were reopened by order 
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of the Regional Commissioner dated March 31, 1961. In 
the reopened proceedings, appellant’s counsel by letter 
dated April 13, 1961 submitted one supplementary afii- 
davit concerned with the merits of the application. In this 
letter appellant renewed his request for issuance of the 
subpoenas and interrogatories that he had previously 
sought. Again, no motion was made to disqualify the Spe- 
cial Inquiry Officer for ‘“<prejudgment’’ or other bias or 
prejudice. Nor was any affidavit of bias and prejudice 
filed, looking to the Special Inquiry Officer’s disqualifica- 
tion to act in the matter. (Ex. A-7.) 

The Special Inquiry Officer filed his Recommendation 
relative to the reopened proceedings on May 29, 1961. He 
again denied appellant’s requests for interrogatories and 
subpoenas. He ruled again that the evidence sought to be 
developed thereby would ‘‘be merely corroborative or cu- 
mulative of material already in the record.’’ Adverting to 
the claim advanced by appellant in the amended complaint 
filed in the present litigation, that the case was ‘‘pre- 
judged”’, the Special Inquiry Officer stated: 


* * © T repeat what I stated during the course of the 
examination, namely, that I have no prejudice and no 
bias in this case and that I make my recommendation 
fairly upon a consideration of the record. To that I 
add most emphatically that this case was in no way 
prejudged by me and that I have not been influenced 
in my recommendation by any statements about the 
applicant which may have been made by the press or 
other publications or by any officer of the Govern- 
ment of the United States. I have not been directed 
to arrive at any specific recommendation in this case. 
The recommendation which has been reached is en- 
tirely my own. 


The Special Inquiry Officer again recommended that appel- 

lant’s Section 243(h) application be denied. (Ex. A-7.) 
Appellant and his counsel were again notified that the 

Regional Commissioner would enter the order in the case. 
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And they were informed that any representations sub- 
mitted on or before June 5, 1961 would be accepted and 
attached to the record. (Ex. A-7.) 

Appellant filed no further representations in the matter. 
Nor did he seek further oral argument before the Regional 
Commissioner. Nor was any motion filed to disqualify 
the Regional Commissioner for ‘‘prejudgment”’ or other 
bias or prejudice. Nor was any affidavit of bias and preju- 
dice filed, looking to disqualification of the Regional Com- 
missioner to act in the matter. (Ex. A-7.) 

By decision entered September 8, 1961, the Regional Com- 
missioner again determined that appellant’s Section 243(h) 
application is without merit. He concurred in the Spe- 
cial Inquiry Officer’s denial of appellant’s requests for 
subpoenas and depositions on the ground that they would 
be merely cumulative and corroborative in nature. And he 
again denied appellant’s application. (Ex. A-7.) 

Appellant thereafter on September 21, 1961 filed a ‘‘Sec- 
ond Amended Complaint’? in this lawsuit. He therein 
sought judicial review of the denials of his Section 243(h) 
and Section 249 applications. He included as a ‘‘Third 
Cause of Action’? his claim that the denials of his appli- 
cations were vitiated by ‘‘prejudgment”’ on the part of the 
Regional Commissioner. 

Appellee did not raise any issue in the District Court 
as to appellant’s failure to exhaust his administrative 
remedies with respect to his ‘“‘prejudgment”’ claim. And 
the District Court appears not to have considered the issue. 

On the present appeal, appellee also did not raise the 
bar of the exhaustion doctrine. The point was not briefed 
or argued. And it appears that in its June 6, 1963 decision 
this Court also gave no consideration to the bar posed by 
the exhaustion doctrine to appellant’s maintenance of his 
‘‘prejudgment”’ claim in this litigation. 
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ARGUMENT 


IJ. APPELLANT IS BARRED FROM MAINTAINING HIS 
“PREJUDGMENT” CLAIM IN THIS LITIGATION BY 
OPERATION OF THE DOCTRINE OF EXHAUSTION 
OF ADMINISTRATIVE REMEDIES. 


The doctrine of exhaustion of administrative remedies 
generally requires that, unless an objection is timely raised 
before the Agency, and the available administrative rem- 
edies finally exhausted, the courts will not consider the issue 
on judicial review. 

As the Supreme Court has declared: ‘‘A reviewing court 
usurps the Agency’s function when it sets aside the ad- 
ministrative determination upon a ground not theretofore 
presented and deprives the ** * [Agency] * * * of an op- 
portunity to consider the matter, make its ruling, and state 
the reasons for its action.’? Unemployment Compensation 
Commission of Alaska v. Aragon, 329 U.S. 143, 155 (1946). 
“‘Orderly procedure and good administration require that 
objections to the proceedings of an administrative agency 
be made while it has opportunity for correction in order to 
raise issues reviewable by the courts.’? United States v. 
L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952). See 
Federal Power Commission v. Colorado Interstate Gas 
Company, 348 U.S. 492, 500 (1955) ; United States v. Capital 
Transit Co., 338 U.S. 286, 291 (1949). 

In the Tucker Truck Lines case, supra, the Supreme 
Court held that even a ground for disqualification of the 
administrative tribunal is waived if not timely raised be- 
fore the Agency, and the available administrative remedies 
exhausted, before recourse is had to the courts. See 
Adams v. Witmer, 271 F. 2d 29, 36-37 (9th Cir. 1959) 
(elucidating the Tucker Truck Lines case principle). 

The exhaustion doctrine applies even to such a ground 
of disqualification as ‘‘prejudgment’’ or other bias or 
prejudice. Fahey v. Mallonee, 332 U.S. 245, 256 (1947) ; 
Home Loan Bank Board v. Mallonee, 196 F. 2d 336, 366 
(9th Cir. 1952), cert. denied 345 U.S. 952 (1953). Cf. Gilli- 


_ gan, Will & Co. v. Securities and Exchange Commission, 267 
' F.2d 461, 468 (2d Cir-), cert. denied 361 U.S. 896 (1959) ; 
Marquette Cement Mfg. Co. v. Federal Trade Commission, 
147 F. 2d 589, 592 (7th Cir. 1945). 

In the Home Loan Bank Board case, supra, the Ninth 
Cireuit observed that the Supreme Court’s decision in 
Fahey v. Mallonee, supra, has ‘‘robbed of all merit the con- 
tention that prior resort to an administrative hearing and 
exhaustion of the administrative remedies then available 
*** [is] * * * a futile gesture because of the claimed bias, 
malice and prejudice’’ of the Agency 196 F. 2d at 366. 

We submit, in order that the doctrine of exhaustion of 
administrative remedies may operate effectively, it is es- 
sential that the party seeking to disqualify the adminis- 
trative tribunal promptly move in the course of the 
Agency proceedings for disqualification of the tribunal 
on the ground of ‘‘prejudgment”’ or other bias and preju- 
dice. See National Labor Relations Board v. Baldwin 
Locomotive Works, 128 F. 2d 39, 45 (3d Cir. 1942).* And 
the party need also then demand that an impartial tribunal 
be appointed. See Bethlehem Steel Co. v. National Labor 
Relations Board, 74 U.S. App. D.C. 52, 63-64, 120 F. 2d 
641, 652-653 (1941). It is appropriate then also to file an 
affidavit of bias and prejudice. See Marquette Cement 


3 Additional authorities indicating there is no merit to any claim 
that it would have been a futile gesture for appellant to preserve 
his “prejudgment” claim by endeavoring finally to exhaust his avail- 
able administrative remedies, are: United States v. L. A. Tucker 
Truck Lines, Inc., supra, 344 US. at 37; Yakus v. United States, 
321 US. 414, 436-437 (1944) ; National Lawyers Guild v. Brownell, 
96 US. App. D.C. 252, 255, 225 F.2d 552, 555 (1955), cert. denied, 
351 US. 927, reh. denied, 351 U.S. 990 (1956) ; United States v. Felt 
& Tarrant Mfg. Co., 283 US. 269, 273 (1931). 

4In this connection, Judge Clark stated in his separate opinion 
in the case (concurring in part and dissenting in part), 128 F.2d 
at 51, 56: “A judicial body which appoints an assistant clothes him 
with its own qualities and if the clothing does not fit a new wearer 
should be instantly secured. * * * The writer prescribes * * * 
what he believes to be the sound rule. A litigant before a Labor 
Board Examiner must demand his replacement as soon as it deems 
his conduct improper or else he must forever hold his peace.” 
[Emphasis supplied.] 
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Mfg. Co. v. Federal Trade Commission, supra, 147 F. 2d at 
592. Unless an issue of disqualification is timely raised and 
seriously pressed in this way, the Agency is not afforded the 
adequate ‘‘opportunity to consider the matter, make its 
ruling, and state the reasons for its action,’’ adverted to 
by the Supreme Court in the Unemployment Compensation 
Commission case, supra. Moreover, as this Court has well 
stated, the functions of the Agency include the duty ‘‘to 
regulate itself.’? Hence, without such prior Agency reso- 
lution, judicial consideration of the issue ‘‘usurp[s] the 
functions of the Agency.’”’ Neisloss v. Bush, 110 U.S. App. 
D.C. 396, 403, 293 F.2d 873, 880 (1961). 

A party with knowledge of facts which may disqualify 
an administrative tribunal is not entitled to sit back, and 
take a chance on a favorable decision, or use the time for 
delay, and then afterwards undertake to disqualify the 
tribunal. If the disqualification objection is not timely 
made, it comes too late. It is then deemed waived. North 
American Airlines, Inc. v. Civil Aeronautics Board, 100 U.S. 
App. D.C. 5, 12, 240 F. 2d 867, 874 (1956), cert. demed, 353 
U.S. 941 (1957) ; Bower v. Eastern Air Lines, Inc., 214 F. 
2a 623, 627 (3d Cir. 1954). 

This Court very recently in Securities and Exchange Com- 
mission v. R. A. Holman é& Co., No. 17202 (decided June 
13, 1963, a week after the decision in the instant case), ex- 
pressed its adherence to the principle that a claim of dis- 
qualification of the administrative agency must first be 
raised before the Agency.’ In its opinion, this Court there 
declared (slip opinion, pp. 4-5): 


We are satisfied that such claims [of disqualification 
of a member of the Commission to sit in adjudicatory 
proceedings] as the appellant has here presented 


5 Congress has similarly expressed itself in relation to a disqualifi- 
cation claim raised in adjudicatory proceedings subject to Sections 
5-8 of the Administrative Procedure Act, 5 U.S.C. 1004-1007. In 
Section 7(a) of that Act, Congress has provided that “upon the 
filing in good faith of a timely and sufficient affidavit of personal 
bias or disqualification” with respect to an APA Hearing Examiner, 
“the Agency shall determine the matter as part of the record and 
decision in the case.” See Attorney General’s Manual on the Ad- 
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should be adduced in the first instance at the adminis- 
trative level and any challenge to the resolution of 
these issues [by the Agency] is subject to judicial re- 
view when the administrative record reaches us in due 
course. * * * The party asserting disqualification 
must make his record in the administrative hearing. 
While the scope and nature of that inquiry has never 
been fully delineated it must be sufficient to allow the 
challenging party to introduce whatever relevant evi- 
dence he possesses bearing on disqualification since he, 
of course, has the burden of proof. * * * 


The record here shows: Appellant never filed any motion 
to disqualify the Special Inquiry Officer from conducting 
the interrogation and making the recommendation upon 
his Section 243(h) application. Nor did he file any affi- 
davit looking to the Special Inquiry Officer’s disqualifica- 
tion for ‘‘prejudgment”’ or other bias and prejudice. True, 
appellant originally filed a motion for continuance of the 
interrogation based on the claim he could not secure fair 
consideration of the application. But he did not further 
pursue that motion before the Regional Commissioner. 

Furthermore, appellant never filed a motion or affidavit 
looking to disqualification of the Regional Commissioner 
from acting on the application by reason of ‘“prejudgment’’ 
or other bias or prejudice. Nor did he ever indicate to the 
Regional Commissioner that he was seeking the depositions 
and subpoenas for which he had applied before the Special 
Inquiry Officer for any reason other than the merits of his 
claim he would be persecuted if deported to Italy. Nor 
did he take any of the other administrative remedies avail- 
able to him, to preserve his ‘‘prejudgment”’ claim in rela- 
tion to his Section 243(h) application. 

Moreover, in regard to his Section 249 application, ap- 
pellant never did anything administratively to indicate he 
relied on his ‘‘prejudgment”’ claim. He did not file any 
motion or affidavit looking to disqualification of either the 


SS 
ministrative Procedure Act (1947), at p. 73; Legislative History of 
Administrative Procedure Act, 79th Cong. 2d Sess., S. Doc. No. 248 
(1946), at pp. 207, 228, 269. 
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District Director, the Regional Commissioner, or the As- 
sistant Commissioner, for ‘‘prejudgment” or other bias 
or prejudice. Nor did he take any of the other adminis- 
trative remedies available to him, to preserve his ‘‘pre- 
judgment”’ claim in relation to his Section 249 application. 

We submit, had appellant timely raised and preserved 
his ‘‘prejudgment”’ claim administratively: Then, if the 
claim was deemed substantiated, proper. steps could have 
been taken to eliminate the issue entirely from the case. 
E.g., an independent administrative tribunal could have 
been appointed, as was done in Bridges v. Wixon, 326 U.S. 
135 (1945). Or a sufficient record could have been devel- 
oped administratively to establish that the claim is en- 
tirely lacking in substance. Or (if needed) further steps ° 
could have been taken to assure an impartial administrative 
tribunal, along the line of the Attorney General’s Order No. 
45-54 of April 23, 1954. That Order, which was addressed 
To The Board Of Immigration Appeals, Special Inquiry 
Officers, and All Others Exercising Hearing Powers in 
Deportation Proceedings’’, provides (in pertinent part) as 
follows: 


1. Whenever the regulations confer upon any officer 
or the Board of Immigration Appeals a power to hear 
and decide, this power is to be exercised fully and 
faithfully. It is expected that such officers and the 
Board will exercise their independent judgment and 
such independent discretion as the regulations confer 
upon them. 


© We believe no further steps are needed. Departmental Order 
No. 45-54, cited above, was in effect when appellant’s applications 
were processed administratively. And it currently remains in effect. 
In Accardi, trial of the issue ultimately established that the pre- 
judgment claim advanced there was without substance. If trial of 
the issue must be conducted here, we are confident it will likewise 
establish that the administrative officers who act on appellant’s 
applications perform their delegated duties impartially and with 
complete personal integrity. See our original brief on this appeal, 
at pp. 22-25, for explication of the additional grounds on which we 
rest this conclusion. 
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2, Ultimate authority to grant suspension of depor- 
tation or other discretionary relief is lodged with the 
Attorney General. Insofar as such authority has been 
delegated, subject to revision by the Attorney Gen- 
eral, to subordinate officers and the Board of Immi- 
gration Appeals, it is to be exercised by them on the 
basis of their own understanding and conscience di- 
rected to the facts of each individual case, uninfluenced 
by extraneous statements by persons official or unoffi- 
cial. 

3. It has for some time been the policy of this De- 
partment, publicly announced, to proceed with vigor 
against aliens who are in the United States illegally 
and whose criminal or subversive activities make their 
prompt deportation desirable in the national interest. 
This program will continue. However, neither the 
selection nor the identification of cases believed to be 
within the scope of this program is any responsibility 
of those exercising adjudicatory functions in deporta- 
tion proceedings. Effectuation of the program has 
been, and continues to be, the responsibility of those 
charged with prosecuting duties. Accordingly, it is 
not intended that there be any departure from the reg- 
ulations in the hearing and decision of any individual 
case, whether or not it is thought to fall within the 
policy of deporting criminal or subversive aliens. 
Those charged with the duty of hearing and deciding 
must give each alien a fair and impartial trial, without 
prejudgment on the basis of assertions by any official 
having the function of prosecuting these cases. 


Appellant’s failure to timely raise his ‘‘prejudgment”’ 
claim administratively, and to properly exhaust his ad- 
ministrative remedies, having thus precluded the Agency 
from taking appropriate steps in the matter, it is clear that 
the exhaustion doctrine has been violated in this case. 

The decisions of the Supreme Court in the two Accardi 
cases, 347 U.S. 260 (1954) and 349 US. 280 (1955), did not 
settle the law that in an immigration case a claim of ‘‘pre- 
judgment’’ may be litigated in the courts without the alien 
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having first exhausted his available administrative rem- 
edies. Accardi’s failure to timely raise the ‘‘prejudgment’’ 
issue administratively, and to properly exhaust the avail- 
able administrative remedies, was not presented in those 
cases. As the Supreme Court has stated in the Z'ucker 
Truck Lines case, supra, 344 U.S. at 37-38: 


* * * We need not inquire what should have been 
the result upon that case [Wong Yang Sung v. Mc- 
Grath, 339 U.S. 33(1950)] had the Government denied 
or the Court considered whether the objection there 
sustained was taken intime. The effect of the omission 
[to raise the objection administratively] was not there 
raised in briefs or argument nor discussed in the 
opinion of the Court. Therefore, the case is not a 
binding precedent on this [exhaustion] point. Even 
as to our own judicial power or jurisdiction, this Court 
has followed the lead of Mr. Chief Justice Marshall 
who held that this Court is not bound by a prior exer- 
cise of jurisdiction in a case where it was not ques- 
tioned and it was passed sub silentio. 


We acknowledge the oversight on our part in having 
failed to raise this defense of appellant’s failure to exhaust 
his administrative remedies, and consequent waiver of his 
‘‘prejudgment’’ claim, either in the District Court or earlier 
on this appeal. But, we believe, this failure on our part does 
not bar the Court from considering * the point at the present 
stage of this case, on two grounds: 


First, application of the exhaustion doctrine, as a con- 
dition precedent to the securing of judicial relief, is a matter 
that goes to proper judicial administration. It also relates 
to the existence of jurisdiction in equity. In the latter 
aspect, it ‘‘goes to the existence of judicial power in the 
basic jurisdictional sense.’’ Aircraft d Diesel Equipment 
Corp. v. Hirsch, 331 U.S. 752, 764 (1947). Cf. Myers v. 
Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938). 


7“The law exists for the correction and not the commission of 
errors.” (Judge Clark’s separate opinion) National Labor Relations 
Board v. Baldwin Locomotive Works, supra, 128 F.2d at 55. 
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It is well settled that the courts are never precluded 
from considering a jurisdictional issue, though not pre- 
viously raised. E.g., McGrath v. Kristensen, 340 U.S. 162, 
167 (1950) ; Oklahoma v. United States Civil Service Com- 
mission, 330 U.S. 127, 134 (1947). 


Second, we here seek affirmance of the District Court’s 
judgment on a point apparent in the record filed in the Dis- 
trict Court. It is also well settled that on appeal the party 
prevailing in the District Court may ‘sustain its judgment 
on any ground that finds support in the record.”’ Jaffke v. 
Dunham, 352 U.S. 280, 281 (1957). Cf. United States v. 
American Railway Express Co., 265 U.S. 425, 435 (1924). 
Indeed, this may be done on grounds not advanced in the 
lower court. Hormel v. Helvering, 312 U.S. 552, 556-557 
(1941). 


Accordingly, we believe, this Court should hold that ap- 
pellant is barred by operation of the exhaustion doctrine 
from maintaining his ‘“‘prejudgment”’ claim in this litiga- 
tion. If the Court agrees with our view, it should of course 


then proceed to dispose of this appeal on the merits of the 
other issues presented. However, if the Court is not pre- 
pared to do so, then, we believe, application of the doctrine 
at least warrants remand of the case for further adminis- 
trative proceedings. We now turn to discuss this alterna- 
tive ground for the present motion. 


II. APPLICATION OF THE DOCTRINE OF EXHAUSTION 
OF ADMINISTRATIVE REMEDIES IN ANY EVENT 
WARRANTS REMAND OF THIS CASE TO THE 
AGENCY, RATHER THAN TO THE DISTRICT 
COURT, FOR FURTHER ADMINISTRATIVE PRO- 
CEEDINGS. 


The authorities cited under Point I above strongly in- 
dicate that operation of the doctrine of exhaustion of ad- 
ministrative remedies calls for full development of any 
claim of disqualification in the course of the administra- 
tive proceedings. As noted, in the recent H olman & Co. case 
this Court declared that ‘‘such claims * * * should be ad- 
duced in the first instance at the administrative level and 
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any challenge to the resolution of these issues is subject to 
judicial review when the administrative record reaches us 
in due course.”’ 

This Court in Holman & Co. distinguished the earlier 
ease of Amos Treat & Co. v. Securities and Exchange Com- 
mission, 113 U.S. App. D.C. 100, 306 F. 2d 260 (1962), be- 
cause of its exceptional circumstances Yet, even in the ex- 
ceptional circumstances of Amos Treat & Co., this Court 
expressed its adherence to the second aspect. of the ex- 
haustion doctrine for which we contend here. There, this 
Court also deemed the Agency the proper forum for in- 
itially taking evidence on and resolving the issue of dis- 
qualification presented in the case. 

The Court in Amos Treat & Co. directed that an order 
issue directing the Commission to show cause within twenty 
days why a permanent injunction should not be entered. 
But the Court further provided that it would be a sufficient 
response thereto if the Commission were to ‘‘advise the 
District Court that the Commission has instituted a full 
evidentiary hearing for the purpose of determining upon a 
complete record whether or not any Commissioner should 
have been disqualified.’”? 113 U.S. App. D.C. at 107, 306 
F, 2d at 267. 

And in Neisloss v. Bush, supra, this Court also strongly 
indicated its adherence to this same aspect of the exhaustion 
doctrine. The Court there required the complaining stock- 
holders to take their claim of ‘‘improper influences’? first 
to the Agency, and to exhaust the available administrative 
remedies, before applying to the courts for judicial inter- 
vention in the matter. In this connection, the Court de- 
clared, it would not ‘‘usurp the functions of the Agency,”’ 
which include the duty ‘to regulate itself.’’ 110 U.S. App. 
D.C. at 403, 293 F. 2d at 880. 

Likewise, this Court has consistently remanded for an 
evidentiary hearing by the Agency cases in which the claim 
of Agency ‘‘prejudgment”’ or similar disqualification arose 
out of matters first coming to light while the Agency’s 
action was under judicial review. Sangamon Valley Tele- 
vision Corp. v. United States, 106 U.S. App. D.C. 30, 34, 
969 F. 2d 221, 225 (1959); WORZ, Inc. v. Federal Com- 
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munications Comm., 106 U.S. App. D.C. 14, 15, 268 F. 2d 
889, 890, mandamus denied sub nom. WORZ, Inc. v. Pretty- 
man, 361 U.S. 805 (1959) ; Massachusetts Bay Telecasters, 
Inc. v. Federal Communications Comm., 104 U.S. App. 
D.C. 226, 237, 261 F. 2d 55, 66 (1958), cert. denied sub nom. 
WHDH v. Federal Communications Comm., 366 U.S. 918 
(1961); WK AT, Inc. v. Federal Communications Comm., 
103 U.S. App. D.C. 324, 32, 258 F. 2d 418, 419 (1958). The 
Court of Appeals for the Third Cireuit took like action in 
Berkshire Employees Assn., etc. v. National Labor Relations 
Board, 121 F. 2d 235, 239 (1941). Cf. United Air Lines, Inc. 
vy. Civil Aeronautics Board, 108 US. App. D.C. 220, 225, 
281 F. 2d 53, 58 (1960). 

‘As indicated in our original brief (at p. 40), changes were 
made on January 22, 1962 in the procedures of the Immigra- 
tion and Naturalization Service with respect to the process- 
ing of applications for discretionary relief from deporta- 
tion. Such matters as appellant’s Section 243(h) and Sec- 
tion 249 applications and other like matters ancillary to 
deportation are now required to be made by an alien under 
deportation proceedings in the course of the deportation 
hearing accorded him before a Special Inquiry Officer. 8 
CFR. 242.17 (1963 cum. supp.)- Consequently, under 8 
O.F.R. 3.1(b) (2), administrative appell»*- jurisdiction over 
such matters is now vested in the Re- . of Immigration 
Appeals. And the Regional Commissioners no longer have 
jurisdiction to decide such applications. 

Under these circumstances, we suggest that, if this Court 
directs a remand for further administrative proceedings, 
the course in the matter be as follows: Such further pro- 
ceedings shall be conducted before a Special Inquiry Officer 
under the currently applicable regulations.* That Special 
Inquiry Officer shall be the Special Inquiry Officer assign- 
able to conduct such proceedings under the current assign- 
ment practices of the Immigration and Naturalization 
Service, who may be either the one who conducted the 
interrogation upon appellant’s Section 243(h) application, 


8 See Milutin v. Bouchard, 370 U.S. 292 (1962). 
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orany other. The further proceedings shall be limited to re- 
determination of the Section 243(h) and 249 applications 
involved in the present litigation.? The Special Inquiry 
Officer who conducts the further proceedings, and the Board 
of Immigration Appeals on appellate review shall, if called 
for, exercise the discretion vested upon them under the 
current regulations. And they shall also determine the 
legal issue of appellant’s statutory eligibility for Section 
249 relief © which was first raised in our brief on this ap- 
peal (at pp. 39-41). The ‘‘prejudgment’’ issue shall con- 
cern the capacity of the Special Inquiry Officer who is now 
assigned to the case and the Board of Immigration Appeals 
to exercise impartially, without ‘‘prejudgment’’ or other 
disqualifying bias or prejudice, the Attorney General’s dis- 
cretion delegated to their independent exercise by the cur- 
rent regulations. 
CONCLUSION 


For the foregoing reasons, rehearing is warranted in 
this case. Appellee respectively submits, upon such re- 
hearing this Court should rule that proper application of 
the doctrine of exhaustion of administration remedies bars 
appellant from raising any issue of ‘‘prejudgment”’ here. 
And the Court should then proceed to dispose of this case on 
the merits of the other issues presented on this appeal. 

Alternatively, appellee urges, the Court should remand 
this case to the District Court with directions to return the 
case to the Immigration and Naturalization Service with in- 
structions to reopen the administrative proceedings, hold 


°See fn. 6 supra. We reiterate that we do not here mean to 
abandon our view that the administrative officers who acted on 
appellant’s applications in question performed their delegated duties 
impartially and with complete personal integrity. But we yield to 
the necessary consequences of this Court’s decision. 

10 Administrative resolution of this issue would have the merit 
of obtaining in the first instance the Agency’s determination of a 
substantial issue of construction of the statute governing its opera- 
tion, rather than thrusting that issue upon the courts for resolution 
without the benefit of a prior Agency ruling. See Ward v. Anderson, 
93 U.S. App. D.C, 156, 159, 208 F.2d 48, 50 (1953). 
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a hearing on appellant’s ‘‘prejudgment”’ claim, and con- 
duct the further proceedings suggested herein. 


Dav C. AcHEsonN, 
United States Attorney. 


Frank Q. NEBEKER, 
Gu. ZIMMERMAN, 
Assistant United States Attorneys. 
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